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PETITION FOR REVIEW

Pursuant to Rule 15 of the Federal Rules of Appellate Procedure
and section 509(b) of the Clean Water Act, 33 U.S.C. § 1369(b), Los
Angeles Waterkeeper, Natural Resources Defense Council, and
American Rivers petition this Court to review and set aside the final
actions of the U.S. Environmental Protection Agency (EPA) denying two
petitions to require Clean Water Act permits for specified stormwater
discharges in two Los Angeles County watersheds. EPA denied the
petitions in two letters signed and dated October 17, 2016, entitled (1)
“Re: Petition for a Determination that Stormwater Discharges from
Commercial, Industrial, and Institutional Sites Contribute to Water
Quality Standard Violations in Dominguez Channel and Los
Angeles/Long Beach Inner Harbor and Require Clean Water Act
Permits,” and (2) “Re: Petition for a Determination that Stormwater
Discharges from Commercial, Industrial, and Institutional Sites
Contribute to Water Quality Standards Violations in the Alamitos
Bay/Los Cerritos Channel Watershed and Require Clean Water Act

Permits.” EPA’s actions became final on October 31, 2016, pursuant to
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40 C.F.R. § 23.2. Copies of both letters are attached as Exhibits A and B
to this petition.

Petitioners believe that this challenge to the agency’s petition
denials belongs in district court pursuant to 33 U.S.C. § 1365 and 28
U.S.C. § 1331. Nonetheless, in light of the “jurisdictional badminton”
caused by the Clean Water Act’s bifurcated judicial review, NRDC v.
EPA, 512 F.2d 1351, 1361 (D.C. Cir. 1975) (Wright, J., dissenting in
part) (discussing the Clean Air Act’s similar scheme), and the strict
statute of limitations for initiating review of agency action in a court of
appeals, 33 U.S.C. § 1369(b)(1), they file this petition for review to
preserve their rights. See Inv. Co. Inst. v. Bd. of Governors of Fed.
Reserve, 551 F.2d 1270, 1282 (D.C. Cir. 1977) (“*[W]e would expect
competent counsel to file petitions in both courts . . . if there is any
doubt as to the appropriate forum for judicial review.”). Petitioners have
sent notice to respondents pursuant to 33 U.S.C. § 1365 of their intent
to bring suit in district court, and will file a complaint in the U.S.
District Court for the Central District of California once the mandatory

sixty-day notice period runs.

Dated: February 27, 2017 s/ Sarah V. Fort
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EXHIBIT A

Environmental Protection Agency, Region IX, Re: Petition for a
Determination that Stormwater Discharges from Commercial,
Industrial, and Institutional Sites Contribute to Water Quality
Standards Violations in Dominguez Channel and Los Angeles/Long
Beach Inner Harbor and Require Clean Water Act Permits
(October 17, 2016)



Case: 17-70570, 02/27/2017, 1D: 10334555, DktEntry: 1-5, Page 6 of 48

D sT,
SEP e

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IX
75 Hawthorne Street
San Francisco, CA 94105-3901

O
0,
¥ agenC!

&

,«\
%y pno‘(q"c'

OCT 17 2016 OFFICE OF THE

REGIONAL ADMINISTRATOR

Gary Belan

Senior Director, Clean Water Supply Program
American Rivers

1101 14th Street NW, Suite 1400
Washington, DC 20005

Rebecca Hammer

Natural Resources Defense Council
1152 15th Street NW, Suite 300
Washington, DC 20005

Bruce Reznik

Executive Director

Los Angeles Waterkeeper

120 Broadway

Santa Monica, California 90401

Re:  Petition for a Determination that Stormwater Discharges from Commercial,
Industrial, and Institutional Sites Contribute to Water Quality Standards Violations in
Dominguez Channel and Los Angeles/Long Beach Inner Harbor and Require Clean
Water Act Permits

Dear Mr. Belan, Ms. Hammer, and Mr. Reznik:

This letter is in response to your September 17, 2015 Petition to the Regional Administrator of
EPA Region 9 to make “a determination that currently unpermitted stormwater discharges from
privately-owned commercial, industrial, and institutional [CII] sites are contributing to violations
of water quality standards in the Dominguez Channel and the Los Angeles/Long Beach Inner
Harbor, and therefore require National Pollutant Discharge Elimination System (NPDES)
permits pursuant to section 402(p) of the Clean Water Act (CWA).”

As described in the enclosed analysis, I conclude that effective programs are already in place to
address the water quality impairments in the watershed, and that these programs should be
afforded adequate time for implementation before pursuing a new, resource-intensive program.
These programs require a rigorous analysis showing that water quality goals will be met when
projects are completed and EPA Region 9 will continue to evaluate progress to ensure the
programs are effective. California has indicated that it will consider issuance of separate MS4

Printed on Recycled Paper
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permits for the Ports of Los Angeles and Long Beach to tailor permit conditions in order to more
effectively control pollutant discharges from the Ports. California is also considering the addition
of provisions to require specific stormwater management and pollutant control by public
education institutions when the Small MS4 General Permit is reissued.

EPA Region 9 therefore declines to make a categorical designation for NPDES permitting of
privately-owned commercial, industrial, and institutional sites in the Dominguez Channel and
Los Angeles/Long Beach Inner Harbor watersheds. We will continue to monitor progress
towards restoring and maintaining water quality in the watershed, including contributions from
commercial, industrial and institutional sources. As circumstances change, we will evaluate
whether designation of specific sources is warranted.

Thank you for your interest and support in advancing the goals of the Clean Water Act. If you
have any questions, please contact Tomas Torres, Water Division Director at (415) 972-3337 or

Ellen Blake of the Office of Regional Counsel at (415) 972-3496.

Sincerely yours,

S /@Vp/
Deborah Jordan
Acting Deputy Regional Administrator

Enclosure

cc: Joel Beauvais, Deputy Assistant Administrator for Office of Water
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I. OVERVIEW

On September 17, 2015, American Rivers, the Natural Resources Defense Council (NRDC), and
the Los Angeles Waterkeeper (hereinafter, collectively the Petitioners) petitioned the Regional
Administrator of EPA Region 9 to make “a determination that currently unpermitted stormwater
discharges from privately-owned commercial, industrial, and institutional [CII] sites are contributing to
violations of water quality standards in the Dominguez Channel and the Los Angeles/Long Beach Inner
Harbor, and therefore require National Pollutant Discharge Elimination System (NPDES) permits
pursuant to section 402(p) of the Clean Water Act (CWA).”!

On July 10, 2013, the Conservation Law Foundation, NRDC, American Rivers, and the
California Coastkeeper Alliance petitioned the Regional Administrator of EPA Region 9 to make a
similar determination that CII sites are contributing to violations of water quality standards in impaired
waters throughout Region 9, and therefore require NPDES permits. Region 9 declined to begin the
designation process for stormwater discharges from CII sites throughout the Region, concluding that
there was insufficient information on which to base a categorical residual designation of currently
unregulated stormwater discharges from such sites.? Region 9 concluded that it needed additional
information on a watershed or localized basis to designate discharges from CII sites individually or
categorically. Additionally, Region 9 concluded that existing water quality protection programs were in
place to address discharges from the majority of CII facilities in the Region.

The current Petition seeks designation for permitting of all non-NPDES-permitted stormwater
discharges from CII sites. The Petition defines “non-NPDES-permitted stormwater discharges™ as any
stormwater discharge from a private property, or from a portion of property, that is not subject to post-
construction stormwater requirements under an NPDES permit, and includes stormwater discharges
from properties (or portions thereof) that are within the geographic boundaries of regulated municipal
separate storm sewer systems (MS4s). As described in the Petition, the Petitioners recognize that
stormwater discharges associated with industrial activity, as defined by 40 C.F.R. § 122.26(b)(14), are
already regulated. For these categories of industrial facilities, the Petitioners request permitting of those
portions of a facility not already regulated. '

On December 16, 2015, Region 9 provided an interim response to the Petitioners indicating
additional review time would be necessary and that a final determination on the Petition was anticipated
by early summer. This document constitutes the Acting Deputy Regional Administrator’s final response
to the Petition.?

II. STATUTORY AND REGULATORY BACKGROUND

[n 1987, Congress amended Section 402 of the CWA and established a phased approach to
regulating discharges “composed entirely of stormwater,” requiring some, but not all, point source

L At the same time, the Petitioners submitted & second Petition to the Region 9 Regional Administrator to designate the same
sources in the Alamitos Bay/Los Cerritos Channel watershed. That Petition is addressed in a separale response. Additionally,
the Petitioners also petitioned the Regional Administrator in Region 3 to designate the same categories of sources discharging
into certain watersheds in that Region.

2 Region 9’s response is available at: hitps://www3.epa.gov/region9/water/npdes/stormwater.html

* The Acting Regional Administrator is recused and has delegated the authority to respond to the Petitions to the Acting
Deputy Regional Administrator.
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discharges of stormwater to be regulated. Water Quality Act § 405, codified as CWA § 402(p). In the
first phase, Congress required NPDES permits for discharges from municipal separate storm sewer
systems (MS4s) serving a population greater than 100,000, and stormwater discharges associated with
industrial activity. CWA § 402(p)(1), (2), 33 U.S.C. § 1342(p)(1), (2). Additionally, the Act provides for
NPDES permits for any stormwater discharge determined by EPA or an authorized state to contribute to
a violation of water quality standards (WQS) or to be a significant contributor of pollutants to waters of
the United States.* CWA § 402(p)(2)(E), 33 U.S.C. § 1342(p)(2)(E).> In 1990, EPA promulgated permit
application regulations for these discharges pursuant to § 402(p)(4), 33 U.S.C. § 1342(p)(4). 55 Fed.
Reg. 47990 (Nov. 16, 1990) (“Phase I rule™). The Phase I rule included a provision allowing any person
to petition the EPA to require an NPDES permit for a stormwater discharge that contributes to a
violation of a water quality standard or is a significant contributor of pollutants to waters of the United
States. 40 C.F.R. § 122.26(£)(2).

In the second phase, Congress required the EPA, after conducting studies and reporting on the
results to Congress, to issue regulations designating additional stormwater discharges to be regulated “to
protect water quality.” CWA § 402(p)(5), (6), 33 U.S.C. § 1342(p)(5), (6). Stormwater discharges
designated for regulation under § 402(p)(6) were not necessarily required to be regulated through
NPDES permits. Rather, Congress required that the EPA “establish a comprehensive program to
regulate such designated sources.” Id. In 1995, the EPA completed studies and submitted a report to
Congress describing additional stormwater discharges under consideration for regulation. Based on this
report, the EPA promulgated regulations in 1999 (“Phase Il rule”) designating two additional categories
of stormwater discharges for regulation, certain small MS4s® and small construction sites (1-5 acres),
and requiring NPDES permit coverage for these discharges. 64 Fed. Reg. 68722 (Dec. 8, 1999),

The Phase I rule also added to the regulatory authority for designating additional stormwater
discharges for NPDES permit coverage (“residual designation authority” or “RDA") to allow
designation of a category of discharges within a geographic area if determined to contribute to a
violation of a water quality standard or to significantly contribute pollutants to waters of the United
States. 64 Fed. Reg. at 68781; 40 C.F.R. § 122.26(a)(9)(1)(D).” These residual designation provisions are
based on the authority of both §§ 402(p)2)(E) and 402(p)(6), recognizing the permitting authority’s
potential need to regulate individual unregulated stormwater discharges on a case-by-case basis, as well
as the potential need to regulate stormwater discharges on a geographic categorical basis to address local
concerns or to make progress in complying with water quality standards. See 64 Fed. Reg. at 68781.
Any discharge or category of discharges designated under the RDA regulation is subject to NPDES
permitting. 40 C.F.R. § 122.26(a)(9)(ii), (iii).

* Relevant to this Petition, the state of California has been authorized by the EPA to administer the NPDES permit program,
including the issuance of NPDES stormwater permits, except on Indian Country lands,

* This case-by-case authority to designate stormwater discharges for NPDES permits was codified at 40 C.F.R. §
122.26(a)(1)(v). 54 Fed. Reg. 255 (Jan. 4, 1989). See also 55 Fed. Reg, 47990, 47993 (Nov. 16, 1990).

® Regulated small MSds are primarily separate storm sewer systems serving municipal populations within “urbanized arcas”
as defined by the Census Bureau based on the latest census. 40 C.F.R. §122.32(a). This term also includes other publicly
owned separate storm sewer systems similar to MS4s (e.g., military bases, large hospital or prison complexes, highways) and
small MS4s outside urbanized areas based on criteria developed by the State; at minimum, municipal entities outside
urbanized areas with a population greater than 10,000 must be considered for permitting. 40 C.F.R. §§ 122.26(b)(16); 40
C.F.R. § 123.35(b).

? The Phase Il rule also allows for designating stormwater discharges for NPDES permit coverage if stormwater controls are
needed for such discharges based on wasteload allocations in a TMDL. 40 C.F.R. § 122.26(a)(9)(1)(C). This basis for
designating stormwater discharges was not raised in the Petition.

2
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III. SUMMARY OF PETITION AND REGION 9 DETERMINATION

In the Petition, the Petitioners assert the following: (1) portions of the Dominguez Channel, its
tributaries, and the Los Angeles/Long Beach Inner Harbor are impaired by metal (specifically, copper
and zinc) pollution, (2) stormwater discharges from CII sites contain copper and zinc, contributing to
water quality impairments in the Dominguez Channel watershed, including the Los Angeles/Long Beach
Inner Harbor and (3) existing programs are not adequately addressing the contributions from CII sites to
impairments in the watershed.

In support, the Petitioners cite EPA guidance and reports in which the EPA has concluded that
urban stormwater discharges are sources of pollutants. Petitioners also point to various reports and
studies, including the National Stormwater Quality Database (NSQD), to illustrate typical pollutant
loads from different land uses, including CII sites. Finally, the Petitioners cite to a Total Maximum
Daily Load (TMDL) established by California and the EPA to illustrate the specific sources of pollutants
leading to impairments in the Dominguez Channel and Los Angeles/Long Beach Inner Harbor.

Region 9 has reviewed the Petition requesting designation of CII sites in the Dominguez Channel
and Los Angeles/Long Beach Inner Harbor watersheds and, for the reasons explained below, declines to
grant the Petition at this time.

IV. PETITION REVIEW CRITERIA

As discussed in the 2013 Petition response, the EPA has identified a number of factors to
consider in exercising its individual and categorical designation authority. For a case-by-case
determination, under section 402(p)(2)(E), the EPA has described as relevant factors the available water
quality and sampling data as well as “the location of the discharge with respect to waters of the United
States; the size of the discharge, the quantity and nature of the pollutants reaching waters of the United
States; and any other relevant factors.” 55 Fed. Reg. 47990, 47993 (Nov. 16, 1990). As noted in early
guidance with respect to designations under CWA § 402(p)(2)(E), State reports generated under CWA
section 305(b) are critical sources of information for making designation determinations.®

In the development of the Phase II rule, the EPA considered designation of additional categories
of stormwater sources for regulation under the NPDES permit program, based on three factors. 64 Fed.
Reg. 68722, 68780 (December 8, 1999). The EPA considered: 1) the likelihood for exposure of
pollutants to precipitation at sources included in that category, 2) whether sufficient data were available
on which to make a determination of potential adverse water quality impacts for the category of sources,
and 3) whether such sources were adequately addressed by other environmental programs. Id. The
likelihood of exposure of pollutants to precipitation at industrial sources was also a factor in defining the

8 Designation of Stormwater Discharges for Immediate Permitting, August 8, 1990, available at
http:/fwww.epa.gov/npdes/pubs/owm022).pdf at 12.
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scope of “stormwater discharges associated with industrial activity” in the Phase I rule. See 55 Fed.
Reg. at 48008.° These basic factors are also relevant in evaluating the Petition. ™

In a letter from the EPA Assistant Administrator for Water to the Vermont Agency of Natural
Resources (Mehan Letter), the EPA elaborated on these factors.!! The EPA noted that “[n]either the
CWA nor implementing regulations impose a non-discretionary duty to designate sources™ and that a
decision to “exercise its discretion to designate {or not) sources should be based on available
information and relevant considerations.” Mehan Letter at 1. Noting that sufficient information to
determine causes of impairment or to identify stormwater sources of the impairment may not be
available in some circumstances, the EPA further stated that while it has not defined a threshold level of
pollutant contribution that would trigger a finding that a source is contributing to a violation of a WQS
or is a significant contributor of pollutants to waters of the U.S., “it would be reasonable to require
permits for discharges that contribute more than de minimis amounts of pollutants identified as the cause
of impairment to a water body.” Mehan Letter at 2. However, the EPA also noted that “other water
quality protections that are already in place™ are relevant to consider with respect to whether to designate
a source or when to make such designation or permit application requirement effective. “Vigorously
implemented controls that otherwise might be ‘voluntary’ may provide a reasonable basis to defer
designation of a particular source.” Mehan Letter at 3.

Region 9 has evaluated the Petition and the data submitted with the Petition in light of the factors
discussed above. The Region also reviewed additional reports and data to aid in its evaluation of the
Petition. The Region consulted both the California State Water Resources Control Board and the Los
Angeles Regional Water Quality Control Board, since California is authorized to implement the NPDES
program. In sum, the factors considered by the Region in evaluating the Petition are:

1. Likelihood of exposure of pollutants to precipitation at sites in the categories identified in
the Petition;
2. Sufficiency of available data to evaluate the contribution of stormwater discharges to
water quality impairment from the targeted categories of sites;
a. Data with respect to determining causes of impairment in receiving water quality
b. Data available from establishment of Total Maximum Daily Loads; and
3. Whether other federal, state, or local programs adequately address the known stormwater
discharge contribution to a violation of a water quality standard.

? The Phase I rule provision, excluding from the definition certain industrial stormwater discharges based on the assumption
that there is little or no exposure of materials or activities to precipitation, was remanded. NRDC v. EPA, 966 F.2d 1292,
1305 (9th Cir. 1992). However, the underlying rationale that exposure of industrial pollutants to precipitation is a relevant
factor was not questioned. Rather, the EPA’s exclusion was remanded for lack of record support. To cure this defect, in the
Phase II rule the EPA promulgated a conditional exclusion for owners/operators of industrial activities to certify that the
facility meets the “no exposure” requirements of the rule. 64 Fed. Reg. at 68782-87; 40 C.F.R. § 122.26(g).

9 The EPA’s use of these factors in deciding not to designate additional stormwater sources in the Phase II rule was upheld.
See Environmental Defense Center v. EPA, 344 F.3d 832, 861 (9th Cir. 2003).

"' Letter from G. Tracy Mehan, HI to Elizabeth McLain, with attachment *Answers to Questions Raised,” dated Scpt.' 16,
2003.
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V. ANALYSIS
A. Likelihood of Exposure of Pollutant Sources at CII Sites

As the data submitted with this Petition are similar and, in many instances, identical to data
submitted with the 2013 Petition, Region 9 adopts its previous assessment of such data. Therefore, for
the purposes of this Petition, Region 9 accepts that CII sites have significant amounts of impervious
surfaces that are exposed to a variety of pollutants, including metals such as copper and zinc that can
discharge during rain events.

B. Sufficiency of Available Data on Which to Make a Determination that CII Sites
Contribute to Water Quality Standards Exceedances

As discussed in detail below, the Region finds that data submitted by Petitioners along with
analyses conducted by EPA and California demonstrate that, as a category, CII sources contribute to
water quality impairments for copper and zinc in the Dominguez Channel and Los Angeles/Long Beach
Inner Harbor.,

1. Information Submitted by Petitioners

The Petitioners provided GIS maps and zoning information indicating that CII sources occupy
approximately 37 percent of the watershed. This is supported by information developed by the EPA and
California in developing a TMDL for the watershed (discussed below). The Petition also provides
estimates of the proximity of CII land use to impaired waters, finding that over 71 percent of CII Jand
use is located within one-half mile of Dominguez Channel, the Los Angeles/Long Beach Inner Harbor,
or a tributary to those waterbodies. The Petitioners provide loading estimates using data from the
NSQD, which is supported by relevant literature, demonstrating high poilutant loads from certain
categories such as commercial sources, and comparatively lower loads from institutional sources.'?

2. Total Maximum Daily Load Source Assessments

In many cases TMDL. analyses are likely the most relevant and readily available sources of data
to assess whether CII sites are contributing to particular WQS exceedances in a particular watershed.
CWA section 303(d) requires that states identify waters not meeting WQSs. States must develop
TMDLs for all such waters in accordance with a prioritized schedule developed by the state. In
developing a TMDL, a quantitative assessment is made of the relative pollutant contributions from point
sources, nonpoint sources, and natura] background, and the degree to which reductions in pollutant
discharges are needed to meet applicable WQS, TMDLs are the sum of wasteload allocations (WLAS)
for point sources, load allocations for non-point sources and natural background along with a margin of
safety sufficient to ensure compliance with WQS. Once a TMDL is approved by the EPA, any NPDES

2 For examples, see Stein, E.; Tiefenthaler, L.; and Schiff, K. 2007. Sources, Paiterns and Mechanisms of Stormwater
Pollutant Loading from Watersheds and Land Uses of the Greater Los Angeles Area, Southern California Coastal Water
Research Project Technical Report No. 510; Tiefenthaler, L., Schiff, K., and Bay, S. 2001, Characteristics of Parking Lot
Rungff Produced by Simulated Rainfull. Southern California Coastal Water Research Project Technical Report No. 340;
Robert Pitt et.al, The National Stormwater Quality Database, version 4.02, January 2015
hitp//www.bmpdatabase.org/nsqd.htm] last accessed July 12, 2016.
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permit authorizing discharges to the waterbody must include requirements consistent with the TMDL.
40 C.F.R. § 122.44(d)(1)(vii)(B). If a TMDL’s load allocations and WLAs are met, the waterbody
should meet WQSs and beneficial uses will be protected. The only approved TMDL that addresses the
metals (zinc and copper) in the area covered by the Petition is the Dominguez Channel and Greater Los
Angeles a;nd Long Beach Harbor Waters Toxic Pollutants TMDL (Dominguez Channel Toxics
TMDL).!

The Dominguez Channel Toxics TMDL was approved by the EPA on March 23, 2012. It
analyzes the various sources of metals entering the receiving waters, including stormwater sources, and
also sets WLAs and load allocations for the various sources. For stormwater sources, WLAS are
established for the MS4s in the watershed including Caltrans, and also for currently regulated industrial
and construction sources. The entire watershed is contained within the jurisdictional boundaries of
regulated MS4s. The supporting documentation for the TMDL estimates that a substantial loading
reduction for both copper and zinc (over 70 percent for the upper fresh water portion of the watershed) is
required in order for the waterbody to meet WQSs.

The Dominguez Channel Toxics TMDL source analysis recognizes that CII sources are an
important land use in the watershed, finding that retail/commercial and industrial land uses are estimated
to make up 14 and 17 percent of the watershed, respectively. The supporting documentation for the
TMDL also notes that runoff from these sources may be contributing significant loadings of pollutants,
including metals, into the receiving waters. However, specific loadings from these land uses were not
established in the TMDL but were instead incorporated into the overall loadings attributed to MS4
sources. The supporting documentation for the TMDL contemplates that the necessary reductions in the
discharges of metals from MS4s should be achieved by 2032.

3. Paradigm Environmental Study of Southern California Watersheds

The Region committed to further study the relative significance of runoff from different land
uses in its response to the 2013 Petition. In 2014 the Region funded a study to conduct a source analysis
in two urban watersheds in southern California."* The two watersheds selected were the Chollas Creek
watershed in San Diego and the upper, freshwater portion of the Dominguez Channel watershed, which
is within the area covered by the Petition.

The study, conducted by Paradigm Environmental, generated estimates of the total pollutant
loading of various pollutants (including zinc and copper) in runoff from different land uses (including
ClII sources) in both watersheds. The study also estimated the relative importance of the various land use
categories in contributing pollutants on a per acre basis. In general, the study found that among CII
sources in the Dominguez Channel watershed, the commercial category contributes a high total load of
copper and zinc, and an above average load per acre when compared to other land uses in the watershed.
The total load from the industrial category is also significant and above average on a per acre basis,
compared to other land uses. Given the relatively small fraction of land falling into the institutional
category, its total loading was relatively small and below average on a per acre basis, compared to other
land uses. '

3 Available at: http://63.199.216.6/bpa/docs/R11-008_RB_BPA.pdf.
4 Paradigm Environmental, Analytical Support for Stormwater Source Analysis, April 24, 2015,

6
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The study also estimated the pollutant load reductions that would be necessary for the different
land use categories to address the existing water quality impairments, assuming controls were placed on
all land use categories. Although the required reductions vary among the categories, the study showed
that all CII categories in the Dominguez Channel watershed would require some reduction, leading to
the conclusion that all CII categories are contributing to the existing impairments.

While the conclusions of the study apply only to the upper, freshwater portion of the Dominguez
Channel, land use data provided by the Petitioners and discussed in the Dominguez Channel Toxics
TMDL indicate that the larger watershed is similar to the area covered by the study. It is therefore
reasonable to extend the conclusions of this study to the larger area covered by the Petition.

C. How Discharges from CII Sites are Addressed by Existing Programs

As noted above, one of the factors used by the EPA in evaluating whether to designate certain
sources for NPDES permitting under the Phase I regulations was the degree to which such sources were
already being addressed. As detailed below, the Region believes compliance with the existing NPDES
permits controlling discharges from MS4s in the watershed will result in the Dominguez Channel and
Los Angeles/Long Beach Inner Harbor meeting WQSs such that beneficial uses will be protected.'”
Therefore, the Region concludes that existing programs are already in place to address the pollutants of
concern in the Dominguez Channel and Los Angeles/Long Beach Inner Harbor watersheds.

In California, the geographical boundaries of permitting authorities (also known as Regional
Boards) are generally based on watershed boundaries. This provides opportunities to efficiently address
water quality impairments, including TMDL implementation, on a watershed basis.'® In Region 9, MS4
permit writers and permittees have developed extensive experience with MS4 programs and, relevant to
this Petition, the permits issued by the Los Angeles Regional Water Quality Control Board (Regional
Board) have been updated multiple times since they were originally issued.!” The Regional Board has
gained expertise in dealing with discharges to impaired waters, and as described below, is implementing
TMDLs through MS4 permits, often in innovative ways.

1. NPDES MS4 Permits for Los Angeles County and the City of Long Beach

The Regional Board has issued MS4 permits that cover municipal stormwater discharges in the
Dominguez Channel and the Los Angeles/Loong Beach Inner Harbor watersheds. The current Los
Angeles County MS4 Permit was adopted on November 8, 2012 and covers discharges from 86
permittees within Los Angeles County; the current City of Long Beach MS4 permit was adopted on
February 6, 2014 and covers discharges from the City of Long Beach. The Los Angeles County and

3 0On August 29, 2016 the California Supreme Court found that specific provisions in the 2001 LA MS4 Permit, which
required municipalities to conduct inspections of commercial and industrial sites, were state mandates which may be subject
to reimbursement from the stale legislature. Permittees have filed a similar claim regarding the current MS4 Permit.
However, the court decision did not modify the permit and regardless of the entity paying for the inspections, those
provisions are enferceable NPDES permit requirements.

18 The EPA formally endorsed watershed-based permitting in a memorandum dated January 7, 2003 from G. Tracy Mehan
I, Assistant Administrator for Water, to the EPA Regions.

17 The EPA recognized that stormwater programs would “evolve and mature over time.” 55 Fed. Reg. 47990, 48052
November 16, 1990. .
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Long Beach MS4 Permits have very similar requirements and, unless otherwise noted, are hereinafter
referred to as the MS4 Permits.

The MS4 Permits include requirements that discharges from the MS4 comply with the
technology and water quality provisions of the CWA, including those associated with TMDLs.!® The
MS4 Permits contain receiving water limitations and minimum control measures (MCMs). A receiving
water limitation is any applicable numeric or narrative WQS, or limitation to implement the applicable
WQS, for the receiving water. The MS4 Permits contain receiving water limitations prohibiting
discharges that cause or contribute to the violation of a WQS. MCMs are program elements the
permittee is required to develop and implement, such as the Planning and Land Development Program
and the Industrial and Commercial Facilities Program.

Relevant to this Petition, the Industrial and Commercial Facilities Program contained in the MS4
Permits requires permittees to develop a program to, among other things, track, educate, inspect, and
ensure that commercial and industrial facilities comply with municipal ordinances and implement
specific source control practices to reduce the discharge of pollutants.

Also relevant to this Petition, the Planning and Land Development Program requires permittees
to implement a program to reduce the impact of development and redevelopment on water quality.
Subject to certain limitations, permittees are required to ensure that all new development and
redevelopment projects minimize impervious surfaces and control runoff through infiltration,
bioretention, and/or rainfall harvest and use. As noted by Petitioners, however, the watershed has
already been heavily developed. The water quality benefits from this MCM thus depend on the rate of
redevelopment of the watershed. Redevelopment rates for the City of Los Angeles show annual
redevelopment rates for residential, commercial and industrial areas of 0.18 percent, 0.15 percent and
0.34 percent, respectively.'? Assuming these rates are reasonably representative for Los Angeles County
overall, at least modest water quality benefits would accumulate over a number of years from the
implementation of this MCM in the Dominguez Channel and Los Angeles/Long Beach Inner Harbor
watersheds.

The MS4 Permits describe two ways in which a permittee can demonstrate compliance with the
water quality and technology related provisions of the MS4 Permits, including receiving water limits.
Under the first option, permittees can choose to develop watershed management programs {WMPs),
which consist of customized strategies and control measures designed to ensure compliance with the
provisions of the permits for a particular watershed. The WMPs provide a framework by which
permittees can prioritize implementation of various requirements of the relevant MS4 Permit. If
permittees do not choose to develop a WMP, they are subject to the baseline requirements of the MS4
Permit, including receiving water limitations and MCMs.

B CWA § 402(pX3) provides that MS4 permits must require controls to reduce the discharge of pollutants to the maximum
extent practicable (MEP), a technology based level of control, in addition to “such other provisions as the Administrator or
the State determines appropriate for the control of such pollutants.” Additionally, 40 C.F.R. § 122.44.(d)(1)(vii}{B) requires
that NPDES permits contain limits that “are consistent with the assumptions and requirements of any available [TMDL] for
the discharge...”

¥ Dominguez Channel Watershed Management Area Group. 2016, Enhanced Watershed Management Program for the
Dominguez Channel Watershed Management Area Group, Final, February 2016.
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The Regional Board describes the reason for the optional WMPs in the fact sheets for the Los
Angeles and Long Beach MS4 Permits:
“[a]n emphasis on watersheds is appropriate at this stage in the region’s MS4 program to
shift the focus of the Permittees from rote program development and implementation to
more targeted, water quality driven planning and implementation. Addressing MS4
discharges on a watershed scale focuses on water quality results by emphasizing the
receiving waters within the watershed. The conditions of the receiving waters drive
management actions, which in turn focus on the measures to address pollutant
contributions from MS4 discharges.”
Los Angeles MS4 Permit, Fact Sheet at F-42.

The MS4 Permits require permittees who choose to develop WMPs to use the Regional Board’s
Watershed Management Areas (WMAS) as boundaries, either in collaboration with other permittees in
the same WMA, or individually.®® Permittees, as part of a WMP, must conduct a source assessment to
identify pollutant sources in discharges to and from the MS4 to receiving waters. In conducting this
source assessment, permittees are required to review a variety of potential sources of information,
including TMDL source assessments as well as findings from the permittee’s Industrial and Commercial
Facilities Program, Based on the source assessment, the WMPs must identify the water quality priorities
within each WMA to be addressed by the program, noting which are highest priority, high priority and
medium priority. The MS4 Permits require that permittees make compliance with effluent limits
established pursuant to TMDL WLASs the highest priority. At a minimum, the ranking must include
achieving applicable water quality based on TMDL requirements included in the MS4 Permits and
control pollutants for which the receiving water is impaired when the source assessments indicate that
the target pollutant is discharged from the MS4.

The MS4 Permits also require a monitoring program designed to meet the program objectives set
forth in Attachment E of the MS4 Permits. These objectives include assessing the impacts of M§4
discharges on the receiving waters and determining compliance with the water quality-based effluent
limits of the permits, including requirements consistent with TMDL WLAs. Outfall and receiving water
monitoring is required in assessing compliance. As an alternative to baseline monitoring requirements
found in Attachment E, the MS4 Permits provide permittees the option to develop and implement
customized monitoring programs on an individual basis (referred to as integrated monitoring programs
or IMPs), or in conjunction with other permittees in a particular watershed (referred to as coordinated
integrated monitoring programs or CIMPs).

As an alternative to WMPs, the MS4 Permits allow permittees to develop an enhanced watershed
management program (EWMP). Pursuant to the MS4 Permits, in addition to the WMP requirements
described above, EWMPs comprehensively evaluate opportunities within the permittees’ jurisdictional
areas for multi-benefit regional projects that, where feasible, retain all stormwater runoff from the 85%
percentile, 24-hour storm event. Additional benefits include flood control and water supply. Where such
retention is not feasible, the permittee must demonstrate that other watershed control measures will
ensure that permittees’ discharges will comply with applicable water quality limitations. The EWMP
must also ensure that a financial strategy is in place to implement the program. The permits provide an
additional year to develop EWMPs given the more complex planning.

20 Qee hitp://www.swreb.ca.pov/losangeles/water issues/programs/regional program/watershed/index.shiml for a list of
watershed management areas in the Los Angeles Region.
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The permittees are also required to include a reasonable assurance analysis (RAA) for each water
body/pollutant combination addressed by the WMP or EWMP. The RAA is a quantitative analysis that
must be based on a peer-reviewed model and demonstrate that implementation of the WMP or EWMP
will ensure the permittee’s discharges comply with applicable water quality limitations and will not
cause or contribute to exceedances of WQSs in receiving waters. Finally, the MS4 Permits require that
permittees implement an adaptive management process. Every two years, from the date of program
approval, the permittees must adapt the WMP or EWMP to make it more effective, based on a
consideration of, among other things, (1) progress toward meeting water quality goals, (2) new water
quality data, and (3) public input.

The MS4 Permits require that WMPs, EWMPs, and C/IMPs be submitted to the Regional Board
for approval. All documents submitted to the Regional Board for approval are made available to the
public for review and comment as required by the MS4 Permits. The permittees must begin
implementing the WMP, EWMP and C/IMP upon approval from the Regional Board. The relevant
WMA for this Petition is the Dominguez Channel and Los Angeles/Long Beach Harbors WMA 2! There
are eighteen Phase [ MS4s in the Dominguez Channel Los Angeles/Long Beach Inner Harbor
watershed, including Caltrans. All permittees, other than Caltrans, are covered under either the Long
Beach or Los Angeles MS4 Permit.*

Permittees have formed several WMP and EWMP groups within the watershed, including the
Dominguez Channel Watershed Management Group, the Palos Verdes Peninsula EWMP Agencies, and
the Beach Cities Watershed Management Group. Three permittees (Compton, Gardena, and Rolling
Hills) are subject to the baseline technology and water quality-based requirements of the permits.?® As
all of the WMPs and EWMPs described below are newly approved, permittees have not yet had the
opportunity to measure the effectiveness of their programs. The Region will continue to evaluate how
each permittee is implementing the WMP or EWMP. **

a. WMP/EWMPs and C/IMPs in the Dominguez Channel and Los Angeles/Long Beach
Inner Harbor Watershed

Relevant to this Petition, three EWMPs and one WMP were developed and submitted by MS4
permittees in the Dominguez Channel Los Angeles/Long Beach Inner Harbor watershed. Drafts of the
EWMPs were submitted to the Regional Board in June 2015. A draft of the City of Long Beach
Nearshore Watersheds WMP was submitted in March 2015. The Regional Board invited public
comments on each of the draft EWMPs and WMP after it was received. The Regional Board provided

Uhtip:/www. waterboards.ca.gov/losangeles/waler issues/programs/regional program/Water Quality and Watersheds/domi
nguez channel/summary.shtml

2 Stormwater discharges from less than 3% of the watershed are regulated by the MS4 permit issued to Caltrans. Dominguez
Channel Toxics TMDL at 48.

%5 The baseline requirements of the MS4 permit include the receiving water limitations and TMDL requirements of Parts V.A
and VLE respectively, the requirements for non-stormwater discharges in Part LA and the minimum control measure
(MCM) requirements for the stormwater management program of Parts VI.D.4 through 10.

M Implementation of portions of the WMPs and EWMPs are written to be contingent on the ability of the permittees to secure
adequate funding. The Regional Board has stated that lack of adequate funding will not be accepted as an excuse for not
meeting reguired loading reductions.
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comments to the permittees on the draft EWMPs and WMP, the drafts were revised, and then they were
ultimately approved by the Regional Board in April 2016. The Long Beach Nearshore WMP was
approved by the Regional Board in January 2016. The cities of Gardena, Compton, and Rolling Hills,
not party to an EWMP or WMP, are subject to the baseline requirements of the Los Angeles County
MS4 Permit.*

All permittees in the area covered by the Petition have developed and submitted IMPs or jointly
developed and submitted CIMPs to the Regional Board. The Regional Board approved a final CIMP for
the Beach Cities Watershed Management Group on November 12, 2015 and for the Palos Verdes
Peninsula Watershed Management Group on February 4, 2016. A revised CIMP was approved by the
Regional Board for the Dominguez Channel Watershed Management Group on June 1, 2016. An IMP
for the City of Gardena was given a conditional approval on January 22, 2016. An IMP for the City of
Long Beach is currently under review by the Regional Board. An IMP for the City of Compton was
disapproved on August 5, 2016; and thus the City of Compton is subject to the baseline monitoring
requirements of the MS4 Permit. These monitoring programs will allow the effectiveness of the control
measures to be measured and a determination made-whether the pollutant loading reductions necessary
to address the water quality impairments that are of concern in the Petition, are being achieved.

(1) Dominguez Channel Watershed Management Group EWMP

According to the Dominguez Channel Watershed Management Group, its EWMP (DC EWMP),
covers approximately 42 percent of the Dominguez Channel watershed.?® Relevant to this Petition, the
DC EWMP is intended to address impairments from metals in the subwatersheds covered by the
EWMP, and identifies copper and zinc impairments in the Dominguez Channel, Torrence Lateral,
Dominguez Channel Estuary, and the Inner Harbor as category 1 or the “highest priority”
pollutant/waterbody combinations. In order to prioritize best management practice (BMP)
implementation, the permittees conducted a source assessment based on pollutant loads associated with
various land uses as well as modeling. Zinc was identified as a limiting pollutant based on the
assumption that if the pollutants that require the largest treatment capacity to meet water quality goals
are managed, all other constituents will also be addressed. As described in the DC EWMP, the
permittees will evaluate monitoring data to determine whether additional pollutants should be
considered limiting pollutants.?’

Through the reasonable assurance analysis, the DC EWMP estimates that approximately 10
percent reduction in pollutant loading will come from compliance with the baseline requirements of the
MS4 Permit. Ninety percent will result from the implementation of regional or distributed green
infrastructure projects. The regional projects will infiltrate stormwater from the 85" percentile, 24-hour
storm event. The DC EWMP also includes an adaptive management process to modify the controls as
necessary if the assumptions prove inaccurate. In addition, the DC EWMP includes an implementation
schedule that provides for final compliance with the WLAs for copper and zinc by 2032 (consistent with

2 The City of Torrance is also subject to the baseline requirements for the Machado Lake subwatershed because the EWMP
for the Machado Lake subwatershed within the city of Torrance was disapproved by the Regional Beard in April 2016.

% The DC WMG consists of Los Angeles Flood Control District, Los Angeles County, and the cities of Los Angeles,
Hawthorne, Inglewood, El Segundo, Lomita, Carson, and Lawndale.

¥ All the WMPS/EWMPs assume that copper loadings will be substantially reduced over time due to implementation of §B
346 which requires vehicle brake pads sold in California to contain less than 5 percent copper by weight by 2021 and less
than 0.5 percent by 2025.
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the TMDL), with interim compliance milestones in 2026 (50 percent of target pollutant reduction) and
2029 (75 percent of target pollutant reductions).

{2)  Beach Cities Watershed Management Group EWMP

The northeastern portion of the Beach Cities EWMP area contains 7,380 acres in the Dominguez
Channel watershed, approximately 8.7 percent of the watershed.?® Relevant to this Petition, the Beach
Cities EWMP is intended to address impairments from metals, including copper and zinc, in the
Dominguez Channel and the Dominguez Channel estuary, identifying those waterbody/pollutant
combinations as the “highest priority.”

The Beach Cities EWMP estimates that implementation of the EWMP will lead to a reduction of
79 percent of the zinc load and 85 percent of the copper load. The majority of the load reductions will
come from the implementation of regional or distributed green infrastructure.?’ According to the Beach
Cities EWMP RAA, the permittees will be able to comply with the TMDL WLA through
implementation of two large infiltration projects in Redondo Beach, a combination of green street BMPs
treating runoff from 14 percent of commercial and residential areas, catch basin retrofits in Torrance,
and compliance with the MCMs described in the Los Angeles MS4 Permit. As required by the MS4
Permits, the Beach Cities EWMP includes an adaptive management process to modify the controls as
necessary if the assumptions prove inaccurate. And like the DC EWMP, the Beach Cities EWMP
includes an implementation schedule that provides for final compliance with the WLAs for copper and
zinc by 2032 (consistent with the TMDL).

3) Palos Verdes Peninsula Watershed Management Group

The Palos Verdes Peninsula Watershed Management Group EWMP (Peninsula EWMP), covers
approximately 3.4 sq miles in the Dominguez Channel watershed, approximately 2.5 percent of the
watershed.*® Relevant to this Petition, the Peninsula EWMP is intended to address impairments from
metals, including copper and zinc, in the Inner Harbor, identifying those waterbody/pollutant
combinations as the “highest priority.” Copper was found to be the limiting pollutant in this portion of
the watershed, with a total load reduction of almost 80 percent needed to comply with the TMDL WLA.

Through non-structural controls such as enhanced street sweeping and increased catch basin
cleanout, the Peninsula EWMP reasonable assurance analysis estimates it will reduce copper loadings
approximately 2.5 percent. Existing or planned BMPs along with one proposed regional BMP will result
in a 33.5 percent reduction in copper loading. Coupled with the copper reductions from SB 346, the
Peninsula reasonable assurance analysis estimates that it will comply with the Dominguez Channel
Toxies TMDL WLA by 2032, consistent with what is contemplated by the TMDL.

@ City of Long Beach Nearshore Watersheds WMP

*® The Beach Cities WMG consists of the Los Angeles County Flood Control District and the Cities of Redondo Beach,
Hermosa Beach, Manhattan Beach, and Torrance. The portion of the Machado Lake subwatershed within the City of
Torrance is not inciuded in the area covered by the EWMP, This EWMP also covers the Santa Monica Bay watershed.

2% This includes a reduction resulting from the implementation of SB346. See FN 21.

¥ Relevant to this Petition, the Palos Verdes Peninsula WMG consists of the Los Angeles County Flood Control District, Los
Angeles County, and the Cities of Ranchos Palos Verdes and Rolling Hills Estates. The City of Rolling Hills is not a
participant in the Peninsula EWMP, but is a participant in the CIMP.
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Relevant to this Petition, the City of Loong Beach’s Nearshore Watersheds WMP (Nearshore
WMP) is intended to address impairments from metals, including copper and zinc in the Dominguez
Channel, Dominguez Channel estuary, and the Inner and Outer Long Beach Harbor, identifying those
waterbody/pollutant combinations as the “highest priority.” Zinc was identified as the limiting pollutant.

The Nearshore WMP states that in implementing the MCMs in the permit, Long Beach will
prioritize inspection frequency and take into account the pollutants of concern. Specifically, Long Beach
will modify its Industrial and Commercial Facilities Program to prioritize critical industrial and ,
commercial facilities based on the level of materials or activities that generate pollutants of concern and
discharge to impaired waters. Facilities that are ranked high will be inspected twice per year, which is
more frequent than required by the MS4 Permits (two times per five-year permit term for all critical
facilities). Low priority facilities are inspected once per year. As stated above, MCMs such as this will
reduce pollutant discharges from existing CII sources by ensuring more effective BMP implementation
at these facilities.

Through the reasonable assurance analysis, Long Beach estimates that it will achieve 90 percent
of the pollutant loading reductions to comply with the Dominguez Channel toxics TMDL WLA through
new structural controls; new non-structural MCMs such as the modified Industrial and Commercial
Facilities Program noted above will provide the remaining 10 percent. The structural controls will
consist of a combination of retrofits on public parcels, green street retrofits and regional projects, The
WMP also identifies potential focations for retrofits (such as Admiral Park) having the necessary
capacity to comply with the TMDL. Finally, the WMP provides an implementation schedule leading to
compliance with the WLAs by 2032, along with interim compliance milestones in 2019 and 2024.

The Nearshore WMP also briefly describes practices the Port of Long Beach is implementing
through the Water Resources Action Plan (WRAP) developed by the Ports of Long Beach and Los
Angeles. The WRARP is a voluntary effort, established in 2009, focusing on source control, guidance
manuals, and development of standard practices.’!

b. Permittees Covered by the Baseline Requirements of the Los Angeles County MS4
Permit

The cities of Gardena and Compton submitted individual WMPs to the Regional Board in June
2014. However, in October 2014, the Board notified these cities that their submittals were deficient, and
that they would be subject to the baseline requirements of the Los Angeles County MS4 Permit. The city
of Rolling Hills did not submit a WMP or an EWMP and is likewise subject to the baseline
requirements. As a result, these permittees must implement a program within the five-year permit term
that will meet the requirements of the permit and, in so doing, will address the water quality
impairments that are of concern in the Petition.

3 Relevant to the metals impairments discussed in this Petition, the Port of Long Beach is continuing to implement various
poliution prevention programs described in the WRAP, but has not committed to any new BMPs or programs, as described in
its most recent WRAP annual report, dated 2013,: http://www.polb.com/civica/filebank/blobdload.asp?BloblD=11682,
accessed July 11, 2016.
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c. Caltrans MS4 Permit and Statewide General Permits for Industrial Facilities and Small
MS4s

Stormwater discharges from Caltrans roadways are regulated statewide in California by NPDES
permit No. CAS000003 issued by the State Board in September 2012. Stormwater discharges from
certain industrial facilities in California are also regulated by a statewide general permit (NPDES permit
No. CAS000001), issued by the State Board in April 2014. In addition, stormwater discharges from
small MS4s are regulated by a statewide general permit (NPDES permit No. CAS00004) issued by the
State Board in February 2013. The EWMPs and WMP discussed above assume that the requirements of
these other permits will ensure that stormwater discharges from Caltrans roadways, regulated industrial
facilities and small MS4s in the Dominguez Channel and Los Angeles/Long Beach Inner Harbor
watersheds will be controlled as necessary to achieve the water quality goals of the watersheds. As
- discussed below, this is a reasonable assumption.

(1) The Caltrans MS4 Permit

Caltrans is subject to numerous (84) TMDLs statewide, and the Caltrans MS4 permit requires
that Caltrans prioritize the list of impaired reaches for which Caltrans is assigned a WLA and for which
Caltrans will implement additional control measures. Caltrans submitted a draft list to the State Board
in October 2014. Afier soliciting public comment on the draft list, the State Board approved a final list
in September 2015. The Caltrans permit requires that Caltrans address all applicable TMDLSs over a 20-
year period through additional control measures such as stand-alone BMP retrofits, cooperative BMP
implementation with other responsible parties or other pollutant reduction practices.

Although the Caltrans permit does not require a RAA like the MS4 Permits issued by the Los
Angeles Regional Board, the Caltrans permit does require that control measures proposed to comply
with applicable TMDLs be submitted to the State Board each year for review and approval. Caltrans
structural BMPs are also subject to the same numeric sizing criteria as those found in the Los Angeles
County MS4 Permit, and this will ensure comparable effectiveness. Finally, the Caltrans permit requires
a monitoring program to demonstrate compliance with the applicable TMDLs and an adaptive
management program to modify the control measures as necessary depending on the monitoring results.

Ofroughly 300 impaired reaches on the TMDL prioritization list, the Dominguez Channel is
number 86 on the list. As a result, the impairment of concern in the Petition will be addressed toward
the beginning of the 20-year compliance period provided by the permit. The October 2015 TMDL status
report submitted by Caltrans summarizes the projects (such as bioswales) and the construction schedule
for the projects that are planned for the watershed in upcoming years to address the pollutants covered
by the TMDL.*

(2)  The Statewide Industrial General Permit

When issued in 2014, the industrial general permit included a list of TMDLs with requirements
applicable to regulated industrial facilities, but did not include any specific implementation
requirements. As noted in the Findings for the general permit, the intent of the State Board was that the
development of specific requirements for TMDL WLA implementation would be coordinated with the

3 California Department of Transportation, Total Maximum Daily Load Status Review Report, October 2015.
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Regional Boards subsequent to permit issuance. In early 2016, the Regional Boards publicly noticed a
series of draft proposals for incorporation of applicable TMDL WLA requirements into the industrial
permit. For the Dominguez Channel Toxics TMDL, the Los Angeles Regional Board publicly noticed a
proposal on March 25, 2016. EPA Region 9 provided comments on the Dominguez Channel proposal
and numerous other proposals for incorporation of TMDLs as well.**

The State Board is currently reviewing the comments received on the proposals in preparation
for proposal of an overall modification of the general permit to incorporate TMDL WLA requirements
statewide. Although the State Board has not yet proposed the permit modification, Region 9 will closely
review the proposal and provide comments as appropriate. Region 9 believes that the industrial permit is
an appropriate vehicle to establish controls on discharges from industrial facilities in the Dominguez
Channel and Los Angeles/Long Beach Inner Harbor watersheds to address the impairments that are of
concern in the Petition.

3) The Statewide Small MS4 General Permit

The specific MS4s that are subject to the Small MS4 General Permit in California are listed in
Attachments A and B to the permit. Within the jurisdiction of the Los Angeles Regional Board, the only
permitted MS4s are non-traditional MS4s listed in Attachment B. Attachment G to the general permit
also includes many of the TMDL-related requirements applicable to the MS4s. As noted in the fact
sheet, however, when the general permit was issued in 2013 the State Board recognized that some of the
requirements of Attachment G may need refinement, or in the case of the Los Angeles Regional Board,
TMDL WLA requirements were omitted entirely from Attachment G and need to be added. The State
Board indicated that one year would be provided for the development by the Regional Boards of
appropriate revisions/additions to Attachment G, which would then be incorporated into the general
permit after a public comment period.

Attachment B to the general permit lists only three small MS4s in the Dominguez Channel and
Los Angeles/Long Beach Inner Harbor watersheds that are covered by the permit; these are the Federal
Correctional Institution Terminal Island, the adjacent Community Corrections Management Long
Beach, and California State University Dominguez Hills. Region 9 expects that revisions to the Small
MS4 General Permit to incorporate WLAs will be publicly noticed later this year. The small MS4s are
already subject to the MCM requirements of the permit and will also be subject to applicable TMDL
WLA requirements after permit modification. As in the case of the industrial permit, Region 9 believes
that the Small MS4 General Permit is an appropriate vehicle to establish controls on institutional sources
to address the impairments that are of concern in the Petition.

D. NPDES Authorized State Views

While the reasons above are alone sufficient for denying the Petition, Region 9 also solicited and
considered the views of State regulators concerning the Petition and the implications for State programs.
The California State Water Board and the Regional Board both expressed concern that permitting CII
sources would have significant resource implications for the State NPDES permit program in order to
create a new permit process for CII sources and would divert scarce resources away from other

33 See, April 20, 2016 Letter from David Smith, EPA Region 9, to the Los Angeles Regional Water Board.
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important programs.>* These views are consistent with the national policy stated in the CWA: “to the
maximum extent possible the procedures utilized for implementing this chapter shall encourage the
drastic minimization of paperwork and interagency decision procedures, and the best use of available
manpower and funds, so as to prevent needless duplication and unnecessary delays at all levels of
government,” CWA § 101(f); 33 U.S.C. 1251(f).

VI. CONCLUSION

Region 9 has reviewed the Petition requesting designation of CII sources in the Dominguez
Channel and the Los Angeles/Long Beach Inner Harbor watershed in light of the three principal factors
described above for evaluating sources proposed for designation. Region 9 concludes that the pollutants
of concern are exposed to stormwater at CII sources and that there are sufficient data available to
demonstrate that stormwater discharges are contributing to water quality impairments in the Dominguez
Channel and the Los Angeles/Long Beach Inner Harbor watershed.

The Region also concludes that existing programs are underway to adequately address the
impairments. These programs rely primarily on new green infrastructure retrofit projects to obtain the
reductions in pollutant discharges needed to achieve the water quality goals of the watershed. The MS4
Permits also require a rigorous analysis showing that the water quality goals will be met once the new
projects are completed. Water quality monitoring programs are in place to measure progress and verify
attainment of the goals. Finally, the WMPs/EWMPs required by the MS4 Permits include an adaptive
management program to modify the mix of controls (or add additional controls) if necessary depending
on the monitoring results or other pertinent new information.

Region 9 and California will continue to monitor the watershed and assess opportunities where
additional pollutant reductions may be warranted; this could include the use of RDA as noted earlier.
The Regional Board has indicated that for the next reissuance of its MS4 Permits, it will consider
issuance of separate MS4 permits for the Ports of Los Angeles and Long Beach; such permits could
more effectively control pollutant discharges from the Ports since the permit requirements could be
tailored to this specific type of facility. The State Water Board has also indicated that when the Small
MS4 General Permit is reissued, provisions for more effective stormwater management and pollutant
control by public education institutions such as school districts will be considered.*®

The focus and direction of the existing programs in the Dominguez Channel and Los
Angeles/Long Beach Inner Harbor watershed are also consistent with the approach taken by the State
Water Resources Control Board in its review of the Los Angeles County MS4 Permit where the State
Board recommended a balanced approach between immediate, but often incomplete, solutions and
allowing enough time and leeway to invest in infrastructure that will provide for a more reliable
trajectory away from storm water-caused pollution and degradation.’® Region 9 is also mindful of the
resource implications that a designation of CII sources could have on the State NPDES program. As

34 See Record of Communication, dated August 2, 2016, between David Smith, Manager, NPDES Permits Section, EPA
Region 9and Jonathan Bishop, Chief Deputy Director, State Water Resources Control Board.

35 September 6, 2016 Memo from Karen Larsen, Deputy Director, Division of Water Quality, State Water Resources Control
Board to David Smith, Water Division, EPA Region 9.

¥ State Water Resources Control Board, Order WQ 2015-0075 at 80.
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noted above, the State expressed concerns regarding the potential resource consequences of designating
CII sources.

In conclusion, after evaluating all the above factors and considering the views of the NDPES

authorized State, Region 9 denies the Petition to designate CII sources in the Dominguez Channel and
Los Angeles/Long Beach Inner Harbor watershed for NPDES permits.
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EXHIBIT B

Environmental Protection Agency, Region IX, Re: Petition for a
Determination that Stormwater Discharges from Commercial,
Industrial, and Institutional Sites Contribute to Water Quality
Standards Violations in the Alamitos Bay/Los Cerritos Channel
Watershed and Require Clean Water Act Permits (October 17, 2016)



%\‘.\p\OHMN 5

Case: 17-70570, 02/27/2017, 1D: 10334555, DktEntry: 1-5, Page 27 of 48

((ED T4,
. O UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
7 E REGION IX

by eo«\o* 75 Hawthorne Street

- ot San Francisco, CA 94105-3901

0CT 17 2016 OFFICE.OF THE
REGIONAL ADMINISTRATOR
Gary Belan

Senior Director, Clean Water Supply Program
American Rivers

1101 14th Street NW, Suite 1400
Washington, DC 20005

Rebecca Hammer

Natural Resources Defense Council
1152 15th Street NW, Suite 300
Washington, DC 20005

Bruce Reznik

Executive Director
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Re:  Petition for a Determination that Stormwater Discharges from Commercial,
Industrial, and Institutional Sites Contribute to Water Quality Standards Violations in
the Alamitos Bay/Los Cerritos Channel Watershed and Require Clean Water Act
Permits

Dear Mr. Belan, Ms. Hammer, and Mr. Reznik:

This letter is in response to your September 17, 2015 Petition to the Regional Administrator of
EPA Region 9 to make “a determination that currently unpermitted stormwater discharges from
privately-owned commercial, industrial, and institutional [CII] sites are contributing to violations
of water quality standards in the Alamitos Bay/Los Cerritos Channel watershed, and therefore
require National Pollutant Discharge Elimination System (NPDES) permits pursuant to section
402(p) of the Clean Water Act (CWA).”

As described in the enclosed analysis, I conclude that effective programs with interim milestones
are already in place to address the water quality impairments in the watershed, and that these
programs should be afforded adequate time for implementation before pursuing a new, resource-
intensive program. These programs require a rigorous analysis showing that water quality goals
will be met when projects are completed and EPA Region 9 will continue to evaluate progress to
ensure the programs are effective. California is also considering the addition of provisions to
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require specific stormwater management and pollutant control by public education institutions
when the Small MS4 General Permit is reissued.

EPA Region 9 therefore declines to make a categorical designation for NPDES permitting of
privately-owned commercial, industrial, and institutional sites in the Alamitos Bay/Los Cerritos
Channel watershed. We will continue to monitor progress towards restoring and maintaining
water quality in the watershed, including contributions from commercial, industrial and
institutional sources. As circumstances change, we will evaluate whether designation of specific
sources is warranted.

Thank you for your interest and support in advancing the goals of the Clean Water Act. If you

have any questions, please contact Tomas Torres, Water Division Director at (415) 972-3337 or
Ellen Blake of the Office of Regional Counsel at (415) 972-3496.

Sincerely yours,
Deborah Jordan
Acting Deputy Regional Administrator

Enclosure

cc: Joel Beauvais, Deputy Assistant Administrator for Office of Water
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I. OVERVIEW

On September 17, 2015, American Rivers, the Natural Resources Defense Council (NRDC), and
the Los Angeles Waterkeeper (hereinafter, collectively the Petitioners) petitioned the Regional
Administrator of EPA Region 9 to make “a determination-that currently unpermitted stormwater
discharges from privately-owned commercial, industrial, and institutional [CII] sites are contributing to
violations of water quality standards in the Alamitos Bay/Los Cerritos Channel watershed, and therefore
require National Pollutant Discharge Elimination System (NPDES) permits pursuant to section 402(p) of
the Clean Water Act (CWA).”!

On July 10, 2013, the Conservation Law Foundation, NRDC, American Rivers, and the
California Coastkeeper Alliance petitioned the Regional Administrator of EPA Region 9 to make a
similar determination that CII sites are contributing to violations of water quality standards in impaired
waters throughout Region 9, and therefore require NPDES permits. Region 9 declined to begin the
designation process for stormwater discharges from CII sites throughout the Region, concluding that
there was insufficient information on which to base a categorical residual designation of currently
unregulated stormwater discharges from such sites.? Region 9 concluded that it needed additional
information on a watershed or localized basis to designate discharges from CII sites individually or
categorically. Additionally, Region 9 concluded that existing water quality protection programs were in
place to address discharges from the majority of CII facilities in the Region.

The current Petition seeks designation for permitting of all non-NPDES-permitted stormwater
discharges from CII sites. The Petition defines “non-NPDES-permitted stormwater discharges™ as any
stormwater discharge from a private property, or from a portion of property, that is not subject to post-
construction stormwater requirements under an NPDES permit, and includes stormwater discharges
from properties (or portions thereof) that are within the geographic boundaries of regulated municipal
separate storm sewer systems. As described in the Petition, the Petitioners recognize that stormwater
discharges associated with industrial activity, as defined by 40 C.F.R. § 122.26(b)(14), are alrecady
regulated. For these categories of industrial facilities, the Petitioners request permitting of those portions
of a facility not already regulated.

On December 16, 2015, Region 9 provided an interim response to the Petitioners indicating
additional review time would be necessary and that a final determination on the Petition was anticipated
by early summer. This document constitutes the Acting Deputy Regional Administrator’s final response
to the Petition.?

II. STATUTORY AND REGULATORY BACKGROUND

In 1987, Congress amended Section 402 of the CWA and established a phased approach to
regulating discharges “composed entirely of stormwater,” requiring some, but not all, point source

* At the same time, the Petitioners submitted a second Petition to the Region 9 Regional Administrator to designate the same
sources in the Dominguez Chantnel and the Los Angeles/Long Beach Inner Harbor watershed. That Petition is addressed in a
separate response. Additionally, the Petitioners also petitioned the Regional Administrator in Region 3 to designate the same
categories of sources discharging into certain watersheds in that Region.

2 Region 9’s response is available at; https://www3.epa.gov/regionS/water/npdes/storm water.htinl

* The Acting Regional Administrator is recused and has delegated the authority to respond to the Petition to the Acting
Deputy Regional Administrator.
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discharges of stormwater to be regulated. Water Quality Act § 405, codified as CWA § 402(p). In the
first phase, Congress required NPDES permits for discharges from municipal separate storm sewer
systems (MS4s) serving a population greater than 100,000, and stormwater discharges associated with
industrial activity. CWA § 402(p)(1), (2), 33 U.S.C. § 1342(p)(1), (2). Additionally, the Act provides for
NPDES permits for any stormwater discharge determined by EPA or an authorized state to contribute to
a violation of water quality standards (WQS) or to be a significant contributor of pollutants to waters of
the United States.* CWA § 402(p)(2)(E), 33 U.S.C. § 1342(p)(2)(E).* In 1990, EPA promulgated permit
application regulations for these discharges pursuant to § 402(p)(4), 33 U.S.C. § 1342(p)(4). 55 Fed.
Reg. 47990 (Nov. 16, 1990) (“Phase I rule”). The Phase I rule included a provision allowing any person
to petition the EPA to require an NPDES permit for a stormwater discharge that contributes to a
violation of a water quality standard or is a significant contributor of pollutants to waters of the United
States. 40 C.F.R. § 122.26()(2).

In the second phase, Congress required the EPA, after conducting studies and reporting on the
results to Congress, to issue regulations designating additional stormwater discharges to be regulated “to
protect water quality.” CWA § 402(p)(5), (6), 33 U.S.C. § 1342(p)(5), (6). Stormwater discharges
designated for regulation under § 402(p)(6) were not necessarily required to be regulated through
NPDES permits. Rather, Congress required that the EPA “establish a comprehensive program to
regulate such designated sources.” Id In 1995, the EPA completed studies and submitted a report to
Congress describing additional stormwater discharges under consideration for regulation. Based on this
report, the EPA promulgated regulations in 1999 (*Phase I rule”) designating two additional categories
of stormwater discharges for regulation, certain small MS4s® and small construction sites (1-5 acres),
and requiring NPDES permit coverage for these discharges. 64 Fed. Reg. 68722 (Dec. 8, 1999).

The Phase Il rule also added to the regulatory authority for designating additional stormwater
discharges for NPDES permit coverage (“residual designation authority” or “RDA™) to allow
designation of a category of discharges within a geographic area if determined to contribute to a
violation of a water quality standard or to significantly contribute pollutants to waters of the United
States. 64 Fed. Reg. at 68781; 40 C.F.R. § 122.26(2)(9)(i)(D).” These residual designation provisions are
based on the authority of both §§ 402(p}(2XE) and 402(p)(6), recognizing the permitting authority’s
potential need to regulate individual unregulated stormwater discharges on a case-by-case basis, as well
as the potential need to regulate stormwater discharges on a geographic categorical basis to address local
concerns or to make progress in complying with water quality standards. See 64 Fed, Reg. at 68781.
Any discharge or category of discharges designated under the RDA regulation is subject to NPDES
permitting. 40 C.F.R. § 122.26(a)(9)(ii), (iii).

* Relevant to this Petition, the state of California has been authorized by the EPA to administer the NPDES permit program,
including the issuance of NPDES stormwater permits, except on Indian Country lands.

® This case-by-case authority to designate stormwater discharges for NPDES permits was codified at 40 CF.R. §
122.26(a){(1)(v). 54 Fed. Reg. 255 (Jan. 4, 1989). See also 55 Fed. Reg. 47990, 47993 (Nov. 16, 1990).

¢ Regulated small MS4s are primarily separate storm sewer systems serving municipal populations within “urbanized areas”
as defined by the Census Bureau based on the latest census. 40 C.F.R. §122.32(a). This term also includes other publicly
owned separate storm sewer systems similar to MS4s (e.g., military bases, large hospital or prison complexes, highways) and
small MS4s outside urbanized areas based on criteria developed by the State; at minimum, municipal entities outside
urbanized areas with a population greater than 10,000 must be considered for permitting. 40 C.F.R. §§ 122.26(b)(16); 40
CF.R. § 123.35(b).

" The Phase Il rule also allows for designating stormwater discharges for NPDES permit coverage if stormwater controls are
needed for such discharges based on wasteload allocations in a TMDL. 40 C.F.R. § 122 26(a)(9)i)C). This basis for
designating stormwater discharges was not raised in the Petition.

2
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III. SUMMARY OF PETITION AND REGION 9 DETERMINATION

In the Petition, the Petitioners assert the following: (1) portions of the Los Cerritos Channel and
the Colorado Lagoon, located in the Alamitos Bay/Los Certitos watershed, are impaired by copper, zinc,
and/or ammonia pollution, {(2) stormwater discharges from CII sites contain copper, zinc and ammonia,
contributing to water quality impairments in the Alamitos Bay/Los Cerritos watershed and (3) existing
programs are not adequately addressing the contributions from CII sites to impairments in the
watershed.

In support, the Petitioners cite EPA guidance and reports in which the EPA has concluded that
urban stormwater discharges are sources of pollutants. Petitioners also point to various reports and
studies, including the National Stormwater Quality Database (NSQD), to illustrate typical pollutant
loads from different land uses, including CII sites. Finally, the Petitioners cite to Total Maximum Daily
Loads (TMDLs) established by the EPA and California to illustrate the specific sources of pollutants
leading to impairments in the Los Cerritos Channel and Colorado Lagoon.

- Region 9 has reviewed the Petition requesting designation of CII sites in the Alamitos Bay/Los
Cerritos Channel watershed and, for the reasons explained below, declines to grant the Petition at this
time. '

IV. PETITION REVIEW CRITERIA

As discussed in the 2013 Petition response, the EPA has identified a number of factors to
consider in exercising its individual and categorical designation authority. For a case-by-case
determination, under section 402(p)(2)(E), the EPA has described as relevant factors, the available water
quality and sampling data as well as “the location of the discharge with respect to waters of the United
States; the size of the discharge, the quantity and nature of the pollutants reaching waters of the United
States; and any other relevant factors.” 55 Fed. Reg. 47990, 47993 (Nov. 16, 1990). As noted in early
guidance with respect to designations under CWA § 402(p)(2)(E), State reports generated under CWA
section 305(b) are critical sources of information for making designation determinations.®

In the development of the Phase II rule, the EPA considered designation of additional categories
of stormwater sources for regulation under the NPDES permit program, based on three factors. 64 Fed.
Reg. 68722, 68780 (December 8, 1999). The EPA considered: 1) the likelihood for exposure of
pollutants to precipitation at sources included in that category, 2) whether sufficient data are available on
which to make a determination of potential adverse water quality impacts for the category of sources,
and 3) whether such sources were adequately addressed by other environmental programs. Id. The
likelihood of exposure of pollutants to precipitation at industrial sources was also a factor in defining the

® Designation of Stormwater Discharges for Immediate Permitting, August 8, 1990, available at
htip://www.epa.gov/npdes/pubs/owm0220.pdf at 12.
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scope of “stormwater discharges associated with industrial activity” in the Phase I rule. See 55 Fed.
Reg. at 48008.° These basic factors are also relevant in evaluating the Petition.'”

In a letter from the EPA Assistant Administrator for Water to the Vermont Agency of Natural
Resources (Mehan Letter), the EPA elaborated on these factors.!! The EPA noted that “[n]either the
CWA nor implementing regulations impose a non-discretionary duty to designate sources™ and that a
decision to “exercise its discretion to designate (or not) sources should be based on available
information and relevant considerations.” Mehan Letter at !. Noting that sufficient information to
determine causes of impairment or to identify stormwater sources of the impairment may not be
available in some circumstances, the EPA further stated that while it has not defined a threshold level of
pollutant contribution that would trigger a finding that a source is contributing to a violation of a WQS
or is a significant contributor of pollutants to waters of the U.S., “it would be reasonable to require
permits for discharges that contribute more than de minimis amounts of pollutants identified as the cause
of impairment to a water body.” Mehan Letter at 2. However, the EPA also noted that “other water
quality protections that are already in place” are relevant to consider with respect to whether to designate
a source or when to make such designation or permit application requirement effective. “Vigorously
implemented controls that otherwise might be ‘voluntary’ may provide a reasonable basis to defer
designation of a particular source.” Mehan Letter at 3.

Region 9 has evaluated the Petition and the data submitted with the Petition in light of the factors
discussed above. The Region also reviewed additional reports and data to aid in its evaluation of the
Petition. The Region consulted both the California State Water Resources Control Board and the Los
Angeles Regional Water Quality Control Board, since California is authorized to implement the NPDES
program. In sum, the factors considered by the Region in evaluating the Petition are:

1. Likelihood of exposure of pollutants to precipitation at sites in the categories identified in
the Petition;
2. Sufficiency of available data to evaluate the contribution of stormwater discharges to
water quality impairment from the targeted categories of sites;
a. Data with respect to determining causes of impairment in receiving water quality
b. Data available from establishment of Total Maximum Daily Loads; and
3. Whether other federal, state, or local programs adequately address the known stormwater
discharge contribution to a violation of a water quality standard.

? The Phase I rule provision, excluding from the definition certain industrial stormwater discharges based on the assumnption
that there is little or no exposure of materials or activities to precipitation was remanded. NRDC v. EPA, 966 F.2d 1292, 1305
(9th Cir. 1992). However, the underlying rationale that exposure of industrial pollutants to precipitation is a relevant factor
was not questioned. Rather, the EPA’s exclusion was remanded for lack of record support. To cure this defect, in the Phase II
rule the EPA promulgated a conditional exclusion for owners/operators of industrial activities to certify that the facility meets
the “no exposure” requirements of the rule. 64 Fed. Reg. at 68782-87; 40 C.F.R. § 122.26(p).

'® The EPA’s use of these factors in deciding not to designate additional stormwater sources in the Phase IT rule was upheld.
See Environmental Defense Center v. EPA, 344 F.3d 832, 861 (9th Cir. 2003).

't Letter from G. Tracy Mehan, III to Elizabeth McLain, with attachment “Answers to Questions Raised,” dated Sept. 16,
2003.
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V. ANALYSIS
A. Likelihood of Exposure of Pollutant Sources atf CII Sites

As the data submitted with this Petition are similar and, in many instances, identical to data
submitted with the 2013 Petition, Region 9 adopts its previous assessment of such data.'? Therefore, for
the purposes of this Petition, Region 9 accepts that CII sites have significant amounts of impervious
surfaces that are exposed to a variety of pollutants, including copper, zinc, and nitrogen compounds such
as ammonia.

B. Sufficiency of Available Data on Which to Make a Determination that CII Sites
Contribute to Water Quality Standards Exceedances

As discussed in detail below, the Region finds that data submitted by Petitioners along with
analyses conducted by the EPA and California demonstrate that, as a category, CII sources contribute to
water quality impairments for copper and zinc in the Los Cerritos Channel and Colorado Lagoon.

1. Information Submitted by Petitioners

The Petitioners provided GIS maps and zoning information indicating that CII sources occupy
about 22 percent of the watershed. This is supported by information developed by the EPA and
California in developing total maximum daily loads (TMDLs) for the watershed (discussed below). The
Petition also provides estimates of the proximity of CII land use to impaired waters showing that over 93
percent of CII land use is located with one-half mile of Los Cerritos Channel, a tributary, or the
Colorado Lagoon. The Petition provides loading estimates using data from the NSQD, which is
supported by relevant literature, demonstrating high pollutant loads from certain categories such as
commercial sources, and comparatively lower loads from institutional sources.'?

"2 The 2013 Petition did not address sources of ammonia in stormwater. While ammonia may be present in stormwater, urban
runoif is not commonly a significant source of ammonia. Robert Pitt etal, in The National Stormwater Quality Database,
version 4.02, January 2015 provides an average concentration of 0.77 mg/l for ammonia in urban runoff
{(http://www.bmpdatabase.org/nsqd.htm]. For comparison, the 2013 EPA water quality criteria for ammonia are 17 mg/l (1
hour average) and 1.9 mg/l (rolling 30 day average) at pH of 7.0 and temperature of 20° C. However, literature review
indicates that sources of ammonia impairments may include fertilizer use in areas exposed to stormwater, improper
industrial/sewage connections to the storm drain, or improper disposal of cleaning products containing ammonia), and may
also be generated in the receiving water from bacterial decomposition in the sediment of organic material that was discharged
in stormwater. See 1.8, EPA., Ammonia, Introduction, hitps://www3.cpa.gov/caddis/ssr amm_int.html; See also: Center for
Watershed Protection. 2004. licit Discharge Detection and Elimination: A Guidance Manual for Program Development and
Technical Assessments, October 2004,

' For examples, see Stein, E.; Tiefenthaler, L.; and Schiff, K. 2007. Sources, Paiterns and Mechanisims of Stormwater
Pollutant Loading firom Watersheds and Land Uses of the Greater Los Angeles Area, Southern California Coastal Water
Research Project Technical Report No. 510; Tiefenthaler, L., Schiff, K., and Bay, S. 2001. Characteristics of Parking Lot
Rungff Produced by Simulated Rainfall. Southern California Coastal Water Research Project Technical Report No. 340;
Robert Pitt et.al, The National Stormwater Quality Database, version 4.02, January 2015

hitp://www.bmpdatabase.org/nsqd.htm| last accessed July 12, 2016.
5
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2. Total Maximum Daily Load Source Assessments

In many cases, TMDL analyses are likely the most relevant and readily available sources of data
to assess whether CII sites are contributing to particular WQS exceedances in a particular watershed.
CWA section 303(d) requires that states identify waters not meeting WQSs. States must develop
TMDLs for all such waters in accordance with a prioritized schedule developed by the state. In
developing a TMDL, a quantitative assessment is made of the relative pollutant contributions from point
sources, nonpoint sources, and natural background, and the degree to which reductions in poltutant
discharges are needed to meet applicable WQS. TMDLs are the sum of wasteload allocations (WLAs)
for point sources, load allocations for non-point sources and natural background along with a margin of
safety sufficient to ensure compliance with WQSs. Once a TMDL is approved by the EPA, any NPDES
permit authorizing discharges to the waterbody must include requirements consistent with the TMDL.
40 C.F.R. § 122.44(d)(1)(vii)(B). If a TMDL’s load allocations and WLAs are met, the waterbody
should meet WQSs and beneficial uses will be protected. There are two approved TMDLs that address
metals (zinc and copper) in the area covered by the Petition. Below we consider the source assessment
information in those TMDLs.

a. Los Cerritos Channel Metals Total Maximum Daily Load

In 2010, the EPA established the Los Cerritos Channel Metals TMDL to address metals
impairments (including zinc and copper) in the upper freshwater portion of the Los Cerritos Channel.'
This TMDL analyzes the various sources of metals entering the channel, including stormwater sources,
and sets WLAs and load allocations for the various sources. For stormwater sources, WLAs are
established for the MS4s in the watershed, including Caltrans, as well as for industrial and construction
sources (the entire watershed is contained within the jurisdictional boundaries of regulated MS4s).

The TMDL analysis recognizes that unpermitted CII sources are an important land use in the
watershed, and that runoff from these sources may be contributing significant loadings of pollutants,
such as metals, into the Los Cerritos Channel. For example, commercial and industrial land uses are
estimated to make up 24 percent of the watershed. Specific loadings from these land uses were not
determined in the TMDL but were instead incorporated into the overall loadings attributed to MS4
sources.'® The supporting documentation for the TMDL states that MS4s would need to achieve a
reduction of approximately 70 percent of metals discharged to meet the MS4 WLAs.

b. Colorado Lagoon Organochlorine Pesticides, PAHs, PCBs, Metals and Sediment
Toxicity Total Maximum Daily Load

EPA approved the Colorado Lagoon Organochlorine (OC) Pesticides, PAHs, PCBs, Metals and
Sediment Toxicity TMDL (Colorado Lagoon Toxics TMDL) on June 14, 2011.'6 For stormwater
sources, mass-based WLAs are established for the MS4 discharges in the watershed, including the City
of Long Beach, Caltrans, and the Los Angeles County Flood Control District. As described in the

* Available at: http://www.waterboards.ca.gov/losangeles/water_issues/programs/tmd|/Established/
Los%20Cerritos%20Channel%20Metals%20TMDL/03-18-10LosCerritosChannel-metalsTMDLs.pdf

'* The TMDL does include WLAs for industrial stormwater dischargers regulated under an NDPES permit pursuant to 40
C.F.R. § 122.26(b)(14).

18 Available at http://63.199.216.6/bpa/docs/R09-005_RB_BPA.pdf.

6
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TMDL, MS4 discharges are overwhelmingly the largest sources of these pollutants entering the Lagoon,
accounting for nearly 99 percent of the total, with the City of Long Beach being the largest single
contributor.

The analysis in the Colorado Lagoon Toxics TMDL recognizes that runoff from CII sources may
be contributing significant loadings of pollutants such as metals into the Lagoon; however, as described
by the TMDL, these loadings are incorporated into the loading for the MS4s. The TMDL analysis
concluded that MS4s would need to achieve a reduction of approximately 90% of toxics discharged to
comply meet the WLAs. The supporting documentation for the TMDL contemplates that the necessary
reductions in the discharges of toxics pollutants should be achieved by July 2018.

The Colorado Lagoon Toxics TMDL also includes an implementation plan that includes
remedial actions suggested for the reductions needed to meet the MS4 WLAs. These remedial actions
include relocation of an existing storm drain, low flow diversions, a new vegetated bioswale, cleaning of
an existing culvert, new channel construction and removal of contaminated sediment. Several of these
actions were completed several years ago, including relocation of the existing storm drain, the low flow
diversions, partial completion of the vegetated bioswale, cleaning of the existing culvert and partial
removal of contaminated sediment.

3. Paradigm Environmental Study of Southern California Watersheds

The Region committed to further study the relative significance of runoff from different land
uses in its response to the 2013 Petition. In 2014 the Region funded a study to conduct a source analysis
in two urban watersheds in southern California.!” The two watersheds selected were the Chollas Creek
watershed in San Diego and the upper, freshwater portion of the Dominguez Channel watershed in Los
Angeles County (which is the subject of a similar Petition for designation).

The study, conducted by Paradigm Environmental, generated estimates of the total pollutant
loading of various poilutants (including zinc and copper) in runoff from different land uses (including
CII sources) in both watersheds. The study also estimated the relative importance of the various land use
categories in contributing pollutants on a per acre basis. In general, the study found that, among CII
categories, commercial, industrial and roadways tended to be large contributors of pollutants overall and
above average contributors on a per acre basis. Institutional sources tended to be below average
contributors.

The study also estimated the pollutant load reductions that would be necessary for the different
land use categories to address existing water quality impairments in each watershed, assuming controls
were placed on all land use categories. Although the required reductions vary among the categories, this
study found that all CII categories in the Dominguez Channel watershed would require some reduction,
leading to the conclusion that all CII categories are contributing to the existing impairments in that
watershed. The Alamitos Bay/Los Cerritos Channel watershed is similar to the Dominguez Channel
watershed in that TMDLs for both watersheds determined that large (and comparable) percentage

'7 Paradigm Environmental, Analytical Support for Stormwater Source Analysis, April 24, 2015,
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reductions for metals would be necessary to comply with MS4 WLAs in each watershed.'® Given the
percentages of CII sources in each watershed, it is reasonable to extend the conclusions of this study to
the Alamitos Bay/Los Cerritos Channel watershed.

C How Discharges from CII Sites are Addressed by Existing Programs

As noted above, one of the factors used by EPA in evaluating whether to designate certain
sources for NPDES permitting under the Phase Il regulations was the degree to which such sources were
already being addressed. As detailed below, the Region believes compliance with the existing NPDES
permits controlling stormwater discharges in the watershed will result in the Los Cerritos Channel and
Colorado Lagoon meeting WQSs such that beneficial uses will be protected.!® Therefore, the Region
concludes that existing programs are already in place to address the pollutants of concern in the
Alamitos Bay/Los Cerritos Channel watershed.

In California, the geographical boundaries of permitting authorities {(also known as Regional
Boards) are generally based on watershed boundaries. This provides opportunities to efficiently address
water quality impairments, including TMDL implementation, on a watershed basis.?® In Region 9, MS4
permit writers and permittees have developed extensive experience with MS4 programs and, relevant to
this Petition, the permits issued by the Los Angeles Regional Water Quality Control Board (Regional
Board) have been updated multiple times since they were originally issued.?' The Regional Board has
gained expertise in dealing with discharges to impaired waters and, as described below, is implementing
TMDLs through MS4 permits, often in innovative ways.

1. Los Angeles and Long Beach NPDES Municipal Separate Storm Sewer System
Permits

The Regional Board has issued MS4 permits that cover municipal stormwater discharges in the
Alamitos Bay/Los Cerritos Channel watershed. The current Los Angeles County MS4 Permit was
adopted on November 8, 2012 and covers discharges from 86 permittees within Los Angeles County;
the current City of Long Beach MS4 Permit was adopted on February 6, 2014 and covers discharges
from the City of Long Beach. The Los Angeles and Long Beach MS4 Permits have very similar
requirements and, unless otherwise noted, are hereinafter referred to as the MS4 Permits.

The MS4 Permits include requirements that discharges from the MS4 comply with the
technology and water quality provisions of the CWA, including those associated with approved

'8 Roughly 70% for both the upper, fresh water portion of the Dominguez Channel and the fresh water portion of the Los
Cerritos Channel, and even higher for the Colorado Lagoon. Dominguez Channel and Greater Los Angeles and Long Beach
Harbor Waters Toxic Pollutants TMDL is available at: http://63.199.216.6/bpa/docs/R11-008 RB_BPA.pdf.

' On August 29, 2016 the California Supreme Court found that specific provisions in the 2001 Los Angeles MS4 Permit
which required municipalities to conduct inspections of commercial and industrial sites were state mandates which may be
subject to reimbursement from the state legislature. Permittees have filed a similar claim regarding the current MS4 Permit.
However, the court decision did not modify the permit and regardless of the entity paying for the inspections, those
provisions are enforceable NPDES permit requirements.

*® The EPA formally endorsed watershed-based permitting in a memorandum dated January 7, 2003 from G. Tracy Mehan
III, Assistant Administrator for Water, to the EPA Regions.

* The EPA. recognized that stormwater programs would “evolve and mature over time.” 55 Fed. Reg. 47990, 48052
November 16, 1990.
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TMDLs.* The MS4 Permits contain receiving water limitations and minimum control measures
(MCMs). A receiving water limitation is any applicable numeric or narrative WQS, or limitation to
implement the applicable WQS, for the receiving water. The MS4 Permits contain receiving water
limitations prohibiting discharges that cause or contribute to the violation of a WQS. MCMs are
program elements the permittee is required to develop and implement, such as the Planning and Land
Development Program and the Industrial and Commercial Facilities Program.

Relevant to this Petition, the Industrial and Commercial Facilities Program contained in the MS4
Permits requires permittees to develop a program to, among other things, track, educate, inspect, and
ensure that commercial and industrial facilities comply with municipal ordinances and implement
specific source control practices to reduce the discharge of pollutants.

Also relevant to this Petition, the Planning and Land Development Program requires permittees
to implement a program to reduce the impact of development and redevelopment on water quality.
Subject to certain limitations, permittees are required to ensure that all new development and
redevelopment projects minimize impervious surfaces and control runoff through infiltration,
bioretention, and/or rainfall harvest and use. As noted by Petitioners, however, the watershed has
already been heavily developed. The water quality benefits from this MCM thus depend on the rate of
redevelopment of the watershed. Redevelopment rates for the City of Los Angeles show annual
redevelopment rates for residential, commercial and industrial areas of 0.18 percent, 0.15 percent and
0.34 percent, respectively.”? Assuming these rates are reasonably representative for Los Angeles County
overall, at least modest water quality benefits would accumulate over a number of years from the
implementation of this MCM in the Alamitos Bay/Los Cerritos Channel watershed.

The MS4 Permits describe two ways in which a permittee can demonstrate compliance with the
water quality and technology related provisions of the MS4 Permits, including receiving water limits,
Under the first option, permittees can choose to develop watershed management programs (WMPs),
which consist of customized strategies and control measures designed to ensure compliance with the
provisions of the permits for a particular watershed. The WMPs provide a framework by which
permittees can prioritize implementation of various requirements of the relevant MS4 Permit. If
- permittees do not choose to develop a WMP, they are subject to the baseline requirements of the MS4
Permit, including receiving water limitations and MCMs.

The Regional Board describes the reason for the optional WMPs in the fact sheets for the Los
Angeles and Long Beach MS4 Permits:

“[a]n emphasis on watersheds is appropriate at this stage in the region’s MS4 program to

shift the focus of the permittees from rote program development and implementation to

more targeted, water quality driven planning and implementation. Addressing MS4

discharges on a watershed scale focuses on water quality results by emphasizing the

receiving waters within the watershed. The conditions of the receiving waters drive

2 CWA § 402(p)(3) provides that MS4 permits must require controls to reduce the discharge of pollutants to the maximum
extent practicable (MEP), a technology based level of control, in addition to “such other provisions as the Administrator or
the State determines appropriate for the control of such pollutants.” Additionally, 40 C.F.R. § 122,44 (d)(1)(vii}(B) requires
that NPDES permits contain limits that “are consistent with the assumptions and requirements of any available [TMDL] for
the discharge...”

# Dominguez Channel Watershed Management Area Group. 2016. Enhanced Watershed Management Program for the
Dominguez Channel Watershed Management Area Group, Final. February 2016,
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management actions, which in turn focus on the measures to address pollutant
contributions from MS4 discharges.”
Los Angeles MS4 Permit, Fact Sheet at F-42,

The MS4 Permits require permittees who choose to develop WMPs to use the Regional Board’s
Watershed Management Areas (WMAs) as boundaries, either in collaboration with other permittees in
the same WMA, or individually.?* Permittees, as part of a WMP, must conduct a source assessment to
identify pollutant sources in discharges to and from the MS4 to receiving waters. In conducting this
source assessment, permittees are required to review a variety of potential sources of information,
including TMDL source assessments as well as findings from the permittee’s Industrial and Commercial
Facilities Program. Based on the source assessment, the WMPs must identify the water quality priorities
within each WMA to be addressed by the program, noting which are highest priority, high priority and
medium priority. The MS4 Permits require that permittees make compliance with effluent limits
established pursuant to TMDL WLAsS the highest priority. At a minimum, the ranking must include
achieving applicable water quality based on TMDL requirements included in the MS4 Permits and
control pollutants for which the receiving water is impaired when the source assessments indicate that
the target pollutant is discharged from the MS4,

The MS4 Permits also require a monitoring program designed to meet the program objectives set
forth in Attachment E of the MS4 Permits. These objectives include assessing the impacts of MS4
discharges on the receiving waters and determining compliance with the water quality-based effluent
limits of the permits, including requirements consistent with TMDL WLAs. Outfall and receiving water
monitoring is required in assessing compliance. As an alternative to baseline monitoring requirements
found in Attachment E, the MS4 Permits provide permittees the option to develop and implement
customized monitoring programs on an individual basis (referred to as integrated monitoring programs
or IMPs), or in conjunction with other permittees in a particular watershed (referred to as coordinated
integrated monitoring programs or CIMPs).

As an alternative to WMPs, the MS4 Permits allow permittees to develop an enhanced watershed
management program (EWMP). Pursuant to the MS4 Permits, in addition to the WMP requirements
described above, EWMPs comprehensively evaluate opportunities within the permittees’ jurisdictional
areas for multi-benefit regional projects that, where feasible, retain all stormwater runoff from the 85%
percentile, 24-hour storm event. Additional benefits include flood control and water supply. Where such
retention is not feasible, the permittee must demonstrate that other watershed control measures will
ensure that permittees’ discharges will comply with applicable water quality limitations. The EWMP
must also ensure that a financial strategy is in place to implement the program. The permits provide an
additional year to develop EWMPs given the more complex planning.

The permittees are also required to include a reasonable assurance analysis (RAA) for each water
body/pollutant combination addressed by the WMP or EWMP. The RAA is a quantitative analysis that
must be based on a peer-reviewed model and demonstrate that implementation of the WMP or EWMP
will ensure the permittee’s discharges comply with applicable water quality limitations and will not
cause or contribute to exceedances of WQSs in receiving waters. Finally, the MS4 Permits require that
permittecs implement an adaptive management process. Every two years, from the date of program

* See htip:/fwww.swreb.ca.gov/losangeles/water issues/programs/regional program/watershed/index.shtml for a list of

watershed management areas in the Los Angeles Region,
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approval, the permittees must adapt the WMP or EWMP to make it more effective, based on a
consideration of, among other things, (1) progress toward meeting water quality goals, (2) new water
quality data, and (3) public input,

The MS4 Permits require that WMPs, EWMPs, and C/IMPs be submitted to the Regional Board
for approval. All documents submitted to the Regional Board for approval are made available to the
public for review and comment as required by the MS4 Permits. The permittees must begin
implementing the WMP/EWMP and C/IMP upon approval from the Regional Board. The relevant
watershed management area for this Petition is the Los Cerritos Channel and Alamitos Bay WMA.»
There are ten Phase I MS4s in the Alamitos Bay/Los Cerritos Channel watershed, including Caltrans.
All permittees, other than Caltrans, are covered under either the Long Beach or Los Angeles MS4
Permit.”® The Regional Board has approved WMPs for all MS4s covered under the MS4 Permits in the
watershed. As all of the WMPs described below are newly approved, permittees have not yet had the
opportunity to measure the effectiveness of their programs. The Region will continue to evaluate how
each permittee is implementing the WMP 27

a.  WMPs and C/IMPs in the Alamitos Bay/Los Cerritos Channel Watershed

Relevant to this Petition, three WMPs were developed and submitted by MS4 permittees in the
Alamitos Bay/Los Cerritos Channel watershed. The upper freshwater portion of the watershed is almost
entirely covered by the Los Cerritos Channel WMP (LCC WMP), submitted by the Los Cerritos
Channel Watershed Group,”® but a very small area referred to as the “County Island” (94 acres or 0.5%
of the total) is covered by the Alamitos Bay/Los Cerritos Channel WMP.?? The lower portion of the
watershed, comprised of the Los Cerritos Channel Estuary Watershed and Alamitos Bay Watershed, is
primarily covered by the City of Long Beach’s Nearshore Watersheds WMP.

Drafts of the Los Cerritos Channel and Alamitos Bay/Los Cerritos Channel WMPs were
submitted to the Regional Board on June 30, 2014. A draft of the City of Long Beach Nearshore
Watersheds WMP was submitted on March 30, 2015. The Regional Board invited public comments on
each of the draft WMPs after it was received. The Regional Board provided comments to the permittees
on the draft WMPs, the drafts were revised, and then they were ultimately approved by the Regional
Board as follows: the LCC WMP on July 21, 2015; the Alamitos Bay/Los Cerritos Channel on August
11, 2015 and the Long Beach Nearshore WMP on January 28, 2016.

®http://www.waterboards.ca.gov/losangeles/water_issues/programs/regional_program/Water_Quality_and_Watersheds/los_c
erritos_channel/summary.shtml

* Stormwater discharges from just under 3% of the land area of the watershed are regulated by the MS4 permit issued to
Caltrans. LCC WMP, p 1-5.

7 Implementation of portions of the WMPs are written to be contingent on the ability of the permittees to secure adequate
funding. The Regional Board has stated that lack of adequate funding will not be accepted as an excuse for not meeting
required loading reductions.

% The Los Cerritos Channel WMP was submitted by the Los Cerritos Channel Watershed Group which consists oft the Los
Angeles County Flood Control District, and the cities of Bellflowet, Cerritos, Downey, Lakewood, Long Beach, Paramount,
and Signal Hill.

* The Alamitos Bay/Los Cerritos Channel WMP was submitted by the Alamitos Bay Los Cerritos Channel Group which
consists of Los Angeles County and the Los Angeles County Flood Control District.
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All permittees in the area covered by the Petition have developed and submitted IMPs or jointly
developed and submitted CIMPs to the Regional Board. The Regional Board approved a final CIMP for
the Los Cerritos Channel Watershed Group on July 28, 2015 and for the Alamitos Bay/Los Cetritos
Channel Group on August 18,2015. The city of Long Beach submitted a draft IMP to the Regional
Board on March 30, 2015, and this IMP is currently under review by the Regional Board.

() Los Cerritos Channel and Alamitos Bay/Los Cerritos Channel WMPs

The LCC WMP is intended to address the portion of the Los Cerritos Channel impaired for
metals and ammonia. The impairment is located in a 2.1 mile freshwater portion that is located just
above the tidal prism.*® Relevant to this Petition, the LCC WMP identifies copper, lead, and zinc as the
“highest priority” pollutants to be addressed and identifies ammonia as a “high priority” pollutant. As
required by the permit, the LCC WMP sets the highest priority as achieving pollutant loading reductions
consistent with applicable WLAs. The LCC WMP includes interim compliance dates for the Los
Cerritos Channel Metals TMDL occurring every three years, beginning September 30, 2017, with the
final compliance by September 30, 2026. The .LCC WMP notes the Los Cerritos Metals TMDL states
that “automobile brake pads, vehicle wear, building materials, pesticides, erosion of paint and deposition
of air emissions from fuel combustion and industrial facilities” are sources of copper, lead, and zinc in
the watershed and describes activities to address such sources.

The LCC WMP does not propose any additional BMPs to directly control ammonia. As
described in the LCC WMP, evidence indicates that Los Cerritos Channel is not impaired for ammonia
and that significant quantities of ammonia are not present in stormwater discharges. The LCC WMP
indicates that the Loos Cerritos Channel has been proposed for delisting as impaired for ammonia from
California’s CWA § 303(d) list of impaired waters, but it is unclear when that might happen.3! As noted
in Attachment C to the LCC WMP, concerns with ammonia in the Channel are largely related to
elevated pH levels that may occur during daytime dry weather conditions and give rise to higher levels
of unionized ammonia. The LCC WMP explains that elevated pH levels can stem from the algal mat in
the Channel and that the LCC WMP’s program to reduce dry weather discharges should reduce the algal
mat and thereby indirectly address any concerns with ammonia. The LCC WMP does commit the
permittees to further monitoring of ammonia under the monitoring program and re-evaluation of
ammonia under the adaptive management evaluation. While this situation merits further scrutiny in the
future, the activities in the WMP show that the impairment is being addressed by an existing program.

In order to address metals impairment, the LCC WMP states that the permittees will focus first
on total suspended solids reduction, as the Los Cerritos Metals TMDL notes the connections between
sediment and metals loadings. The LCC WMP explains that the permittees will achieve the loading

30 The Region reviewed the approved Alamitos Bay/Los Cerritos Channe] WMP submitted by Los Angeles County and the
Los Angeles County Flood Control District. This WMP covers a 94 acre “island” of land in Long Beach, under Los Angeles
County jurisdiction. This small island makes up 0.5% of the total watershed area, and has one small commercial center
containing one medical building. Over 89 acres of the “island” is residential. Therefore, the Region’s analysis focuses on the
approved L.CC WMP.

*! Region 9 checked the status of the proposal with the Regional Board and the State Board and found that a formal request
for delisting has not yet occurred. The State Board last solicited data for listing/delisting decisions in 2010 and Region 9
anticipates that the State Board may again solicit such data in 2017 (or shortly thereafter) at which time a formal delisting
request could be submitted, but it could be a few years thereafier before ammonia might actually be delisted.
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reductions required by the MS4 WLASs for metals largely through new stormwater structural controls,

such as green street retrofits, public parcel retrofits and regional controls; such controls would account

for about 90% of the overall reduction. The LCC WMP also includes a variety of new non-structural

BMPs to comply with the MCM requirements of the permits, such as soil stabilization ordinances,

increased construction inspections, and enhanced street sweeping; these controls provide the remaining
10% of the overall loading reduction.

The LCC WMP also describes certain MCMs that will be altered from the requirements
described in the MS4 Permits in order to address the highest priority pollutants.> Relevant to this
Petition, the LCC WMP alters the Industrial and Commercial Facilities Program by incorporating a
prioritization scheme for inspections. (All other MCMs will be implemented substantially as described
by the M54 Permits.) Under the modified Industrial and Commercial Facilities Program, permittees will
prioritize critical industrial and commercial facilities based on the level of materials or activities that
generate target pollutants and discharge to impaired waters. Facilities that are ranked high will be
inspected twice per year, which is more frequent than required by the MS4 Permits (two times per five-
year permit term for all critical facilities). Low priority facilities are inspected once per year. MCMs
such as this will reduce pollutant discharges from existing CII sources by ensuring more effective BMP
implementation at these facilities. The LLC WMP notes that it is difficult to precisely estimate the
benefit of non-structural BMPs such as these, and the permittees estimated a 10% pollutant reductions
from these activities in the reasonable assurance analysis. The LCC WMP also includes an adaptive
management process to modify the controls as necessary if the assumptions prove inaccurate.™*

The LCC WMP includes a reasonable assurance analysis that demonstrates quantitatively that
the control measures will be sufficient to achieve the WLAs. The permittees have demonstrated that they
will meet the first interim compliance date of September 30, 2017 set forth in the Los Cerritos Metals
TMDL through implementation of non-structural control measures, such as enhanced street sweeping.
As set forth in the Los Cerritos Metals TMDL and the MS4 Permiits, the permittees will demonstrate by
September 30, 2017 that either 10 percent of the total drainage area served by the storm drain system
meet the wet-weather WLA for MS4s, or that a 10 percent reduction from current loadings is attained
based on monitoring at an appropriate downstream location. The reasonable assurance analysis in the
LCC WMP shows that substantial new controls do not necessarily have to be placed directly on
discharges from CII sources. Instead, alternate controls are available, such as green street retrofits,
public parcel retrofits and regional controls that are capable of providing the bulk of the pollutant
loading reductions necessary to address the impairments, with the remainder coming from various non-
structural controls. The Region will continue to evaluate progress toward meeting this metric and may
require additional controls on sources in the watershed, including use of RDA, if appropriate.

2) City of Long Beach Nearshore WMP

The City of Long Beach’s Nearshore Watersheds WMP (Nearshore WMP) includes an analysis
of the metals impairment in Colorado Lagoon and plans to address it. Colorado Lagoon Toxicity TMDL

3 With the exception of the Los Angeles Flood Control District, which will implement control measures as described in the
LA MS4 Permit.

¥ Implementation of portions of the LCC WMP is contingent on the ability of the permittees to secure adequate funding.
The Regional Board has stated that lack of adequate funding will not be accepted as an excuse for not meeting required
loading reductions.
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sets out an interim WLA for zinc in the City of Long Beach’s stormwater discharges, The Nearshore
WMP identifies zinc discharges into Colorado Lagoon as one of the highest priority pollutants to be
addressed, and sets meeting the Toxicity TMDL WLA as the highest priority.

Similar to the LCC WMP above, the Nearshore WMP states that in implementing the MCMs in
the permit, Long Beach will prioritize inspection frequency and take into account the pollutants of
concern. Specifically, Long Beach will modify its Industrial and Commercial Facilities Program to
prioritize critical industrial and commercial facilities based on the level of materials or activities that
generate pollutants of concern and discharge to impaired waters. Facilities that are ranked high will be
inspected twice per year, which is more frequent than required by the MS4 Permits (two times per five-
year permit term for all critical facilities). Low priority facilities are inspected once per year. As stated
above, MCMs such as this will reduce pollutant discharges from existing CII sources by ensuring more
effective BMP implementation at these facilities.

The Nearshore WMP also includes a suite of remedial actions (called the Colorado Lagoon
Master Restoration Plan) for the Colorado Lagoon to address the impairments (including zinc) in the
Lagoon. As noted earlier, several of these actions have already been completed. In press release dated
May 26, 2016, the City of Long Beach provided a status update on the remaining actions, noting that the
next phase of the project (including remaining bioswale construction and additional dredging activities)
would begin in September 2016.%*

Modelling in the TMDL indicates that implementation of all the actions in the Restoration Plan
would result in meeting the WLAs. The implementation schedule in the Nearshore WMP had projected
completion of bioswale and removal of all contaminated sediments by January 2016, and completion of
all the remedial actions by January 2017. While the schedule has slipped somewhat, it is roughly on
schedule to ensure that the WLAs in the TMDL will be met by July 2018 or slightly thereafter.
Therefore, the EPA concludes that the impairment of concern in the Petition for this watershed is being
addressed by this existing program. In the event that monitoring shows that these remedial actions are
not resulting in attainment of WQSs, the WMP also includes an adaptive management process to modify
the control measures as necessary.

b.  Caltrans MS4 Permit and Statewide General Permits for Industrial Facilities and Small
MS4s

Stormwater discharges from Caltrans roadways are regulated statewide in California by NPDES
permit No. CASQ00003, issued by the State Board in September 2012. Stormwater discharges from
certain industrial facilities in California are also regulated by a statewide general permit (NPDES permit
No. CAS000001), issued by the State Board in April 2014. In addition, stormwater discharges from

“small MS4s are regulated by a statewide general permit (NPDES permit No. CAS00004), issued by the
State Board in February 2013. The LCC WMP and the Nearshore WMP assume that the requirements

% In a discussion on July 22, 2016 with Steve Cappellino of Anchor QEA (contractor overseeing the project), Region 9
learned that most contaminated sediment had already been removed from previous dredging in 2012. The remaining
bioswale construction and sediment removal is expected to be completed by January 2017. The press release noted the City
was still in the planning phase for the final component of the overall Restoration Plan (open channel from the Lagoon to
Marine Stadium) and no estimate was provided on the time for completion. Anchor QEA indicated that design of this final
component of the Plan is now underway and that completion of construction could be anticipated by mid to late 2018.
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of these other permits will ensure that stormwater discharges from Calirans roadways, regulated
industrial facilities and small MS4s in the Alamitos Bay/Los Cerritos Channel watershed will be
controlled as necessary to achieve the water quality goals of the watershed.

The LCC WMP and Nearshore WMP also estimate the pollutant loading reductions necessary
for Caltrans, the industrial facilities and the small MS4s and subtract these reductions from the
responsibilities of the MS4s covered by the WMPs. As an example, for the LCC WMP the fraction of
the total necessary load reduction that is assigned to the other permitted entities is about 22.5 percent of
the total, As discussed below, Region 9 has reviewed the requirements of the Caltrans MS4 permit and
the industrial and small MS4 general permits and finds the permits support the assumption by the LCC
and Nearshore WMPs, that Caltrans, industrial and small MS4 runoff will be controlied.

(1) The Caltrans MS4 Permit

Caltrans is subject to numerous (84) TMDLs statewide and the Caltrans MS4 permit requires that
Caltrans prioritize the list of impaired reaches for which Caltrans is assigned a WLA and for which
Caltrans will implement additional control measures. Caltrans submitted a draft list to the State Board
in October 2014. After soliciting public comment on the draft list, the State Board approved a final list
in September 2015. The Caltrans permit requires that Caltrans address all applicable TMDLSs over a 20-
year period through additional control measures such as stand-alone BMP retrofits, cooperative BMP
implementation with other responsible parties or other pollutant reduction practices.

Although the Caltrans permit does not require an RAA as do the MS4 Permits issued by the Los
Angeles Regional Board, the Caltrans permit does require that control measures proposed to comply
with applicable TMDLs be submitted to the State Board each year for review and approval. Caltrans
structural BMPs are also subject to the same numeric sizing criteria as those found in the Los Angeles
County MS4 permit, and this will ensure comparable effectiveness. Finally, the Caltrans permit requires
a monitoring program to demonstrate compliance with the applicable TMDLs, and an adaptive
management program to modify the control measures as necessary depending on the monitoring results.

Of roughly 300 impaired reaches on the TMDL prioritization list, the Los Cerritos Channel is
number 41 on the list. As a result, the impairment of concern in the Petition will be addressed toward
the beginning of the 20-year compliance period provided by the permit. The October 2015 TMDL
status report submitted by Caltrans notes that Caltrans is currently negotiating with other stakeholders in
the Los Cerritos Channel watershed to implement certain structural BMPs in the watershed to address
the metals TMDL.*®

2) The Statewide Industrial General Permit

When issued in 2014, the industrial general permit included a list of TMDLs with requirements
applicable to regulated industrial facilities, but did not include any specific implementation
requirements. As noted in the Findings for the general permit, the intent of the State Board was that the
development of specific requirements for TMDL WLA implementation would be coordinated with the
Regional Boards subsequent to permit issuance. In early 2016, the Regional Boards publicly noticed a
series of draft proposals for incorporation of applicable TMDL WLA requirements into the industrial

3% California Department of Transportation, Total Maximum Daily Load Status Review Report, October 2015.
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permit. For the Los Cerritos Channel metals TMDL, the Los Angeles Regional Board publicly noticed a
proposal on March 1, 2016. EPA Region 9 provided comments on the Los Cerritos Channel proposal
and numerous other proposals for incorporation of TMDLs as well.*®

The State Board is currently reviewing the comments received on the proposals in preparation
for proposal of an overall modification of the general permit to incorporate TMDL WL As statewide.
Region 9 will closely review the modification when it is proposed and provide comments as appropriate.
Region 9 believes that the industrial permit is an appropriate vehicle to establish controls on discharges
from industrial facilities in the Los Cerritos Channel to address the impairments that are of concern in
the Petition.

3) The Statewide Small MS4 General Permit

The specific MS4s that are subject to the Small MS4 General Permit in California are listed in
Attachments A and B to the permit. Within the jurisdiction of the Los Angeles Regional Board, the only
permitted MS4s are non-traditional MS4s listed in Attachment B. Attachment G to the general permit
also includes many of the TMDL WLA requirements applicable to the MS4s. As noted in the fact sheet,
however, when the permit was issued in 2013 the State Board recognized that some of the requirements
of Attachment G may need refinement, or in the case of the Los Angeles Regional Board, TMDL WLA
requirements were omitted entirely from Attachment G and need to be added. The State Board indicated
that one year would be provided for the development by the Regional Boards of appropriate
revisions/additions to Attachment G, which would then be incorporated into the general permit after a
public comment period.

Attachment B to the permit lists only two small MS4s in the Alamitos Bay/Los Cerritos
Channel watershed that are regulated by the permit; these are California State University Long Beach
and the L.ong Beach Veterans Affairs Medical Center. Region 9 expects that revisions to the Small MS4
General Permit to incorporate WLAs will be publicly noticed later this year. The small MS4s are already
subject to the MCM requirements of the permit and will also be subject to applicable TMDL
requirements after permit modification. As in the case of the industrial permit, Region 9 believes that the
Small MS4 General Permit is an appropriate vehicle to establish controls on institutional sources to
address the impairments that are of concern in the Petition.

D, NPDES Authorized State Views

While the reasons above are alone sufficient for denying the Petition, Region 9 also solicited and
considered the views of State regulators concerning the Petition and the implications for State programs.
The California State Water Board and the Regional Board both expressed concern that permitting CII
sources would have significant resource implications for the State NPDES permit program in order to
create a new permit process for CII sources and would divert scarce resources away from other
important programs.’” These views are consistent with the national policy stated in the CWA: “to the
maximum extent possible the procedures utilized for implementing this chapter shall encourage the
drastic minimization of paperwork and interagency decision procedures, and the best use of available

3 March 29, 2016 letter from David Smith, EPA Region 9, to the Los Angeles Regional Water Board.
37 See Record of Communication, dated August 2, 2016, between David Smith, Manager, NPDES Permits Section, EPA
Region 9 and Jonathan Bishop, Chief Deputy Director, State Water Resources Control Board.
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manpower and funds, so as to prevent needless duplication and unnecessary delays at all levels of
government.” CWA § 101(f); 33 U.S.C. 1251(f).

VI. CONCLUSION

Region 9 has reviewed the Petition requesting designation of CII sources in the Alamitos
Bay/Los Cerritos Channel watershed in light of the three principal factors described above for evaluating
sources proposed for designation. Region 9 concludes that the pollutants of concern are exposed to
stormwater at CII sources and that there are sufficient data available to demonstrate that stormwater
discharges are contributing to water quality impairments in the Alamitos Bay/Los Cerritos Channel
watershed.

The Region also concludes that existing programs are underway to adequately address the
impairments. These programs rely primarily on new green infrastructure retrofit projects to obtain the
reductions in poliutant discharges needed to achieve the water quality goals of the watershed. The MS4
Permits also require a rigorous analysis showing that the water quality goals will be met once the new
projects are completed. Water quality monitoring programs are in place to measure progress and verify
attainment of the goals. Finally, the WMPs required by the MS4 Permits include an adaptive
management program to modify the mix of controls (or add additional controls) if necessary depending
on the monitoring results or other pertinent new information.

Region 9 and California will continue to monitor the watershed and assess opportunities where
additional pollutant reductions may be warranted; this could include the use of RDA as noted earlier.
The State Water Board has also indicated that when the Small MS4 General Permit is reissued,
provisions for more effective stormwater management and pollutant control by public education
institutions such as school districts will be considered.*

The focus and direction of the existing programs in the Alamitos Bay/Los Cerritos Channel
watershed are also consistent with the approach taken by the State Water Resources Control Board in its
review of the Los Angeles County MS4 Permit where the State Board recommended a balanced
approach between immediate, but often incomplete, solutions and allowing enough time and leeway to
invest in infrastructure that will provide for a more reliable trajectory away from storm water-caused
pollution and degradation.’® Region 9 is also mindful of the resource implications that a designation of
CII sources could have on the State NPDES program. As noted above, the State expressed concerns
regarding the potential resource consequences of designating CII sources.

After evaluating all the pertinent information and considering the views of the NDPES
authorized State, Region 9 denies the Alamitos Bay/Los Cerritos Channel Petition to designate CII
sources for NPDES permits.

38 September 6, 2016 Memo from Karen Larsen, Deputy Director, Division of Water Quality, State Water Resources Control
Board to David Smith, Water Division, EPA Region 9
3 State Water Resources Control Board, Order WQ 20135-0075 at 80.
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U.S. Environmental Protection Agency
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I also certify that I caused the listed documents to be served by
certified mail on counsel for respondents at the address below:
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