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UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF MONTANA
GREAT FALLS DIVISION

UPPER MISSOURI WATERKEEPER,
Plaintiff,
V.
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY and GINA

McCARTHY, Administrator, United States
Environmental Protection Agency,

Defendants.

Case No. 4:16-cv-00052-BMM

BRIEF IN SUPPORT OF
STATE OF MONTANA,
DEPARTMENT OF
ENVIRONMENTAL
QUALITY’S UNOPPOSED
MOTION TO INTERVENE
AS DEFENDANT

INTRODUCTION

Applicant for Intervention, State of Montana, Department of Environmental

Quality (*Montana”) files this Brief in support of its unopposed motion to
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intervene, pursuant to Rule 24, Federal Rules of Civil Procedure, as Defendant-
Intervenor. Montana, through its regulatory agency Montana Department of
Environmental Quality (“DEQ”), exercises regulatory authority over Montana’s
waters and implements the Federal Water Pollution Control Act (*Clean Water
Act”) in cooperative partnership with the United States Environmental Protection
Agency (“EPA”). Pursuant to its authority, Montana enacted, and EPA approved,
a nutrient standards variance rule. See Admin. R. Mont. 17.30.660. The rule was
adopted by DEQ following its formal rulemaking process and under the specific
legislative requirements found at § 75-5-313, Montana Code Annotated (“MCA?™).
The rule adopted, by reference, Department Circular DEQ-12B, setting forth the
procedures and requirements for issuing variances to Montana’s numeric nutrient
water quality standards. Admin. R. Mont. 17.30.660(8). Plaintiff seeks to vacate
EPA’s approval of DEQ Circular 12-B. See Complaint for Declaratory and
Injunctive Relief {51 (May 31, 2016). A judgment granting the relief requested
would prevent Montana’s own water quality standards rule from being applicable
under the Clean Water Act. Montana is entitled to intervene as it clearly has a
unique interest relating to the subject matter of the case, its ability to protect that
interest would be impaired absent party status entitling it to appeal an adverse
decision, and it is the only entity able to adequately represent the interests of the

State.
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Alternatively, Montana should be granted permissive intervention as its
interest in defending its nutrient standards variance rule is specifically recognized
as a protectable interest by Rule 24(b)(2), Fed. R. Civ. P.

ARGUMENT

L. Montana is entitled to Intervene under Rule 24(a), Fed. R. Civ. P.

An applicant seeking to intervene as a matter of right must meet four
elements: (1) the application must be timely; (2) the applicant must claim a
“significant protectable interest” relating to the property or transaction which is the
subject of the action; (3) the applicant must be so situated that the disposition of
the action may impair or impede its ability to protect that interest; and (4) the
existing parities may not adequately represent the applicant's interest. Citizens for
Balanced Use v. Mont. Wilderness Assoc., 647 F.3d 893, 897 (9th Cir. 2011)
(citing Prete v. Bradbury, 438 F.3d 949, 954 (9th Cir. 2006)). Although the
applicant bears the burden of proof on the four elements, the court broadly
construes the requirements in favor of intervention. /d. Furthermore, a court’s
review is to be driven by practical considerations, as opposed to technical
distinctions. Southwest Center for Biological Diversity v. Berg, 268 F.3d 810, 818
(9th Cir. 2001). |

Montana meets the standards for intervention as a matter of right. As a

threshold matter, this motion is timely. The test for timeliness requires examination
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of the stage of proceedings in which the applicant seeks to intervene, the possible
prejudice to existing parties, and the reasons for any delay in moving to intervene,
if any delay be shown. United States v. Alisal Water Corp., 370 F.3d 915, 921 (9th
Cir. 2004). Here, the EPA’s Answer has only recently been filed, following EPA’s
Unopposed Motion for Extension of Time to Respond to Complaint. (Doc. 21).
Furthermore, the administrative record has not yet been presented to the Court and
a Preliminary Pretrial Scheduling Order (Doc. 24) has just been entered in the
proceedings. There is no prejudice to any party resulting from the timing of
Montana’s motion. Plaintiff’s statement that it does not object to Montana’s
intervention and Defendant’s statement that it will not oppose Montana’s
intervention acknowledge that the motion presents no potential to prejudice their
interests or otherwise hinder the judicial process herein.

Regarding the significant protectable interest factor, an applicant has such an
interest if it demonstrates an interest protected by some law and a relationship
between that interest and the subject matter of the litigation. California ex rel.
Lockyer v. United States, 450 F.3d 436, 441 (9th Cir. 2006) (citation omitted). The
Clean Water Act established a cooperative relationship between the states and the
EPA in acting to improve the health of all waters, Arkansas v. Oklahoma, 503 U.S.
91,101, 117 L. Ed. 2d 239, 112 S. Ct. 1046 (1992), in which the states exercise

significant discretion as partners with EPA. Montana, in exercising its state role,
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adopted the challenged nutrient standards variance rule on July 25, 2014. EPA
approved Montana’s numeric nutrient water quality standards, which include the
nutrient variance rule, on February 26, 2015. While EPA plays an important role in
the approval of state water quality standards, courts have nonetheless recognized
that states have the primary role in establishing water quality standards under § 303
of the Clean Water Act. City of Albuguerque v. Browner, 97 F.3d 415, 425 (10th
Cir. 1996)(citing Natural Res. Def. Council, Inc. v. EPA, 16 F.3d 1395, 1401 (4th
Cir. 1993)). This is an action directly challenging EPA’s approval, under 33
U.S.C. § 1313, of Montana’s nutrient standards variance rule, adopted by DEQ
pursuant to § 75-5-313, MCA. Plaintiff seeks to vacate EPA’s approval of the
variance rule, which would prevent Montana’s rule from being considered
applicable water quality standards under the Clean Water Act.

Montana’s numeric nutrient water quality standards and the related variance
rules are currently effective and are being implemented throughout Montana. Since
these water quality standards and the variance rule became effective, Montana has
the primary role to ensure that pollutants discharged into state waters do not violate
these requirements. Montana clearly has a unique and significantly protectable
interest in the subject matter of the action. Not only would Montana’s adopted rule
be effectively vacated should Plaintiff obtain the relief sought, but enforcement of

the standards in Montana, whatever they are, falls within Montana’s jurisdiction,
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and so Montana has a unique interest in this case. This unique interest is
established by law and is the subject matter of the present litigation. Montana’s
right to establish and enforce its water quality standards is directly at issue as well
as its interests as a sovereign over its water resources. Furthermore, Montana has
primacy to implement the discharge permitting program pursuant to § 402 of the
Clean Water Act, 33 U.S.C. § 1342, It is through its discharge permitting program
that Montana must implement water quality standards, including the numeric
nutrient standards and the related nutrient standards variance rule.

Montana is also clearly situated such that the disposition of the action may
impair or impede its ability to protect its jurisdiction under state law, including its
ability to carry out the State’s responsibilities under the Clean Water Act. Only
Montana can represent the interests of the State and thereby fulfill its principal role
in the water quality standards adoption process. See Pennaco Energy v. EPA, 692
F. Supp. 2d 1297, 1309 (D. Wyo. 2009) (describing EPA’s role in water quality
standards adoption as “limited” in contrast to states). EPA has an interest and
role under the Clean Water Act distinct from Montana; and, while it is presumed
EPA will adequately represent federal interests, Montana maintains an important
constitutional role as a state to maintain and exercise its jurisdiction over its
waters. Montana enacted its nutrient standards variance rule under a valid state law

and is entitled to defend it.
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As a practical matter, if Montana is not a party hereto, it cannot petition for
rehearing and/or appeal any adverse decision impairing its standards. Whether the
EPA would vigorously defend any adverse ruling, or seek to settle and waive the
right to appeal cannot be known at this time. Montana is entitled to intervene at
this time to protect against that contingency, as well as the possibility that EPA
might defend on different grounds, or only partially. Though Montana could
alternatively participate as an amicus, such status is insufficient protection as it
provides no right to seek a rehearing, Day v. Apoliona, 505 F.3d 963, 965 (9th Cir.
2007), or appeal, United States v. City of Los Angeles, 288 F.3d 391, 400 (Sth Cir.
2002).

It is Montana which will suffer the regulatory uncertainty and burden of
moving forward under some alternate regulation should the current standard be
struck down. Montana unquestionably “would be substantially affected in a
practical sense by the determination” herein, Citizens for Balanced Use, 647 F.3d
at 898, and 1s entitled to intervene.

Lastly, EPA cannot adequately represent Montana’s interests. The federal
government here defends its own actions and Montana as a separate sovereign has
a right to defend hers. The Ninth Circuit has acknowledged that federal and state
defendants defending a particular law may have serious differences of legal

reasoning regarding why the law must be upheld, and one defendant’s construction
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can be detrimental to the interest of a co-sovereign. State ex. Rel. Lockyer v. United
States, 450 F.3d 436, 444 (9th Cir. 2006). While EPA obviously has an interest in
defending its action in approving Montana’s standards, it is Montana’s standards
ultimately at issue herein. Montana must protect its sovereign interest and its right
to establish and enforce its water quality standards. Montana has the primary
burden of implementing its standards and would suffer significant regulatory
uncertainty if its standards are not upheld. It is not clear at this time what EPA’s
position would be if the Montana enacted variance rule is struck, and this
uncertainty alone is sufficient to show the inadequacy of EPA’s representation. See
Citizens for Balanced Use, 647 F.3d at 898 (stating applicant’s burden to show
inadequate representation minimal and satisfied if shown the representation of its
interests “may” be inadequate).

Under these circumstances, Montana is entitled to intervene as a matter of
right to protect its distinct sovereign interests.

II.  Alternatively, Montana should be allowed Permissive Intervention
under Rule 24(b)(2), Fed. R. Civ. P., because claims and defenses in
this matter are based upon a statute it administers and a regulation
made under this statute.

Alternatively, Montana should be allowed to intervene permissively as Rule
24(b) describes exactly Montana’s interest in this case:
On timely motion, the court may permit a federal or state

governmental officer or agency to intervene if a party’s claim or
defense 1s based on: (A) a statute or executive order administered by
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the officer or agency; or (B) any regulation, order, requirement, or
agreement issued or made under the statute or executive order.

Rule 24(b)(2), Fed. R. Civ. P. The challenged rule is a water quality
standards regulation enacted and administered by DEQ and made pursuant
to § 75-5-313, MCA. Montana, through DEQ, primarily implements its
water quality standards through the administration of its discharge
permitting program, as well as through its extensive work in the monitoring
and assessment of state waters under §§ 305(b) and 303(d) of the Clean
Water Act.
Should the Court conclude Montana is not entitled to intervene as of right,
the Court should grant Montana permissive intervention under this subsection of
the rule, in accordance with the clear intent of Rule 24(b)(2).

CONCLUSION

The State of Montana is entitled to intervene as of right to defend its
regulation challenged herein. As a sovereign state with jurisdiction over its waters,
its interest is separate from that of the Defendant EPA, and only full party status
can protect Montana’s right to appeal should that prove necessary. The case has
just been filed, there is no prejudice, and Montana’s intervention is unopposed.
Alternatively, Montana should be granted intervention permissively under Rule

24(b)(2), Fed. R. Civ. P.

Montana’s Brief in Support of Unopposed Motion to Intervene 9




Case 4:16-cv-00052-BMM Document 28 Filed 09/20/16 Page 10 of 12

7
Respectfully submitted thiso®__day of September, 2016.

STATE OF MONTANA
Montana Department of Environmental Quality

By: ﬁ
. Bond

Special Assistant Attorneys General
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John C. Cruden

Katherine K. O’Brien Daniel Pinkston
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313 East Main Street Environmental and -
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